
TV Futures

              



              



TV Futures

Digital Television Policy in Australia

Edited by
Andrew T Kenyon

              



MELBOURNE UNIVERSITY PRESS
An imprint of Melbourne University Publishing Limited
187 Grattan Street, Carlton, Victoria 3053, Australia
mup-info@unimelb.edu.au
www.mup.com.au

First published 2007
Text © individual contributors 2007
Design and typography © Melbourne University Publishing Ltd 2007

This book is copyright. Apart from any use permitted under the Copyright Act 
1968 and subsequent amendments, no part may be reproduced, stored in a 
retrieval system or transmitted by any means or process whatsoever without 
the prior written permission of the publishers.

Every attempt has been made to locate the copyright holders for material 
quoted in this book. Any person or organisation that may have been 
overlooked or misattributed may contact the publisher.

Designed by Phil Campbell
Typeset by J&M Typesetting
Printed in Australia by Melbourne University Design & Print Centre

National Library of Australia Cataloguing-in-Publication entry

TV futures : digital television policy in Australia.

Bibliography.
Includes index.
ISBN 9780522854404 (pbk.).
ISBN 9780522854398 (e-book).

1. Digital television – Australia.  2. Digital television –
Law and legislation – Australia.  3. Television
broadcasting policy – Australia.  I. Kenyon, Andrew T.

621.388070994

              



Contents

Preface vii

Contributors viii

1. Changing Channels: Media Studies, Copyright Law and  1
 Communications Policy
 Andrew T Kenyon

Part I Platforms and Audiences
2. Mobile Digital Television: Dancing with the Stars, or  27
 Dancing in the Dark?
 Gerard Goggin

3.   From Technological Abundance to Commercial Monopoly  54
in Australian Pay TV: Key Relationships in Institutionalising 
Subscription Television
Rodney Tiffen

4.   Traditional Media Buys Online: Not All Good News  82
for Audiences
Tim Dwyer

5.   Programming Your Own Channel: An Archaeology  108
of the Playlist
Teresa Rizzo

Part II Copyright Law
6.   What Are You Missing Out On? Big Media, Broadcasting,  135

Copyright and Access to Innovation
Kathy Bowrey

7.   Australia’s Fair Dealing Exceptions: Do They Facilitate or  166
Inhibit Creativity in the Production of Television Comedy?
Melissa de Zwart

8.   ‘So You Want to Tape Off TV?’ Copyright Law, Digital  196
Television and Personal Use
Robin Wright

9.  Flag Waving in the Digital Jungle 214
 David Brennan

10.  The Impact of Copyright Treaties on Broadcast Policy 242
 Kimberlee Weatherall

v

              



vi

Part III Media and Communications Regulation
11.   Switching Off Analogue TV 277

Jock Given

12.   An Analogue ‘House of Cards’ in the Digital Era: The  315
Shifting Structures of Television Broadcasting Policy in 
Australia
Jason Bosland

13.   Citizen Versus Consumer in the Digital World 343
Lesley Hitchens

14.   Analogue Nation, Digital Community 364
Ellie Rennie and Julian Thomas

15.   What’s in it for Children? Dedicated Channels and the  386
Effectiveness of Regulation
Elizabeth Handsley

Select Bibliography 404

Index 413

Contents

              



vii

Preface

It has been enjoyable and rewarding to bring together academics 
from media and cultural research, copyright law, and media law and 
policy to analyse questions about digital television. The book has 
benefited greatly from their engagement and diverse disciplinary 
backgrounds. Many thanks to all the authors for their willing contri-
butions, their valuable debates about draft chapters and the careful 
revision of their work.

The book as a whole, and the preceding conference at which 
contributions were workshopped, received invaluable financial sup-
port from both the CMCL—Centre for Media and Communications 
Law—and the Faculty of Law at the University of Melbourne. The 
support is greatly appreciated, as is the funding received from the 
Australian Research Council (ARC) to examine legal aspects of digital 
television (DP0559783) which supported research underlying the 
chapters by myself, Jason Bosland and Robin Wright. Thanks to Jason 
and Robin, who developed the initial idea for this collection, and also 
to David Lindsay, who earlier helped plan the ARC project.

Christine Danos provided careful and timely editorial assist-
ance, and Amy Harrington, Administrator of the CMCL, worked 
continually to make it a congenial and productive place at which to 
be based.

And for her support and suggestions, the final credit is due to 
Esther Milne—with whom I watch television.

Andrew Kenyon
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Chapter 1

Changing Channels

Media Studies, Copyright Law and 
Communications Policy

Andrew T Kenyon1

Past Predictions …
In September 1982, the Federation of Australian Commercial 
Television Stations (FACTS)—a group representing Australia’s free-to-
air commercial television broadcasters—held a seminar in Canberra 
about the future of television. The event involved commercial and 
public broadcasters, politicians, government departments, unions, 
the advertising industry, print media and other interested groups.2 It 
followed a report from the Australian Broadcasting Tribunal (ABT) 
recommending the introduction of subscription television in 
Australia3, a report which, at that time, appeared ‘most probable’ to 
see quick implementation.4 Entitled ‘Australian Television—1990’, the 
seminar aimed to predict and analyse the issues that would be most 
significant for Australian television during the 1980s. FACTS believed 
television faced ‘significant and dramatic changes’ during the decade 
in ‘its economic, social, demographic, technical and structural envi-
ronment’.5 The seminar also considered the expected convergence of 
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media forms due to new communications technologies and the evi-
dent US trend towards lighter regulation of broadcasting.

One of the invited presenters at the seminar was David Jones, 
who was then chair of the ABT. Speaking as if it was 1990, Jones can-
vassed the areas he thought would have had the greatest effect during 
the 1980s. His comments offer an interesting time capsule—not only 
in terms of the view from 1990 that he envisaged when speaking, but 
from the present distance of more than twenty-five years during 
which FACTS has become Free TV Australia and the ABT has been 
reconfigured, first as the Australian Broadcasting Authority in the 
early 1990s and then as the Australian Communications and Media 
Authority early this century.

Not surprisingly, Jones addressed new ways to deliver television 
content and the associated decline in spectrum scarcity as a regula-
tory rationale. But he also emphasised the value in limiting 
concentration in ownership and encouraging new entrants by care-
fully approaching the licensing of new delivery platforms. He noted 
the importance of continued viability for existing commercial broad-
casters, and critiqued a simple quantitative understanding of ‘choice’ 
in relation to viewers’ engagement with a multi-channel environ-
ment.6 And Jones included a brief reference to copyright, as a concept 
about which the regulatory approach would have been ‘refined’ 
during the 1980s.

The actual history of introducing subscription television in 
Australia was far more protracted than expected in 1982 when this 
FACTS seminar was held. The eventual launch of subscription in the 
mid-1990s was preceded by ‘a sorry story’ of ‘detailed recommenda-
tions which were never acted on and mostly sank without a trace, of 
wheels reinvented, of initiatives not taken, of sensible courses of 
action ignored—usually for political expediency’.7 The commercial 
broadcasters’ resistance of pay TV was a ‘most spectacular’ instance 
of them protecting their position.8 It is a telling example of Hernan 
Galperin’s observation that: ‘A political logic, rather than an economic 
one, has traditionally governed the evolution of media industries’.9 
Notwithstanding that history, two points made by Jones’s speech are 
notable for this book’s engagement with questions of media and cul-
tural research, copyright law and television’s place within media and 
communications regulation.

              



1 Changing Channels 3

… and Present Issues
First, so many of the issues facing digital television policy in Australia 
have been debated for decades. The context has changed with tech-
nology, but issues recur about the convergence of platforms, 
fragmentation of audiences, and policy challenges for regulators in 
matters of diversity, access and control. The recurrence relates to the 
ways in which the end of broadcasting as a mass medium has been 
‘prophesised many times … over the last twenty years’.10 Matters 
addressed by Jones in the 1982 seminar remain prominent issues in 
recent and contemporary debates about Australian television policy11, 
such as: the diversification of content sources; the regulatory chal-
lenges faced because of that; the emergence of what was later called 
the information economy; the changing social position of existing 
free-to-air broadcasters; and the need for a merged telecommunica-
tions and broadcasting regulator—which Jones perhaps 
mischievously predicted would be created during the 1980s and, 
among many others, Trevor Barr called for at the turn of this cen-
tury.12 High-definition television was also on the regulatory agenda 
during the 1980s, although not of the form that is now seen in 
Australia.13 And, as now, the greatest regulatory challenge could be 
conceptualised in terms of pursuing the public interest through 
appropriate regulation in a changing technological environment.

Second, while copyright law and policy was far from unknown 
in 1980s debates about television, what copyright involved for regu-
lators was not as prominent or closely analysed an issue as it has 
become during the last ten years. In the 1980s, Australian concern 
about copyright and television focused on the retransmission of 
broadcasts if cable was introduced and issues such as ‘must-carry’ 
provisions and statutory copyright licensing. For example, these mat-
ters were included in the terms of reference for the ABT inquiry that 
preceded the 1982 FACTS seminar. In such areas, the regulator saw 
important connections between copyright and broadcast regulation:

Overseas copyright models indicate the range of policy 
options available and at the same time illustrate the inte-
gral inter-relationship between copyright and broadcasting 
communications policy. There is no doubt that the adop-
tion of a particular copyright framework will infl uence the 
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nature and effect of the [cable television] industry and that 
general broadcasting-communications policy will in turn 
impact on the extent of copyright protection.14

However, wider connections between copyright and broad-
casting do not feature prominently in the regulatory or academic 
literature from this time. While the US had seen similar debates about 
cable and copyright15, it also offered an important additional ele-
ment: 1984 saw the completion of one of the most significant 
instances of copyright and broadcast litigation in the ‘Sony Betamax’ 
case about US copyright law’s exception for ‘fair use’.16 It is only with 
the 2006 amendments to the Copyright Act 1968 (Cth) that Australian 
law has moved a little way towards allowing the scope of personal re-
use of copyright content that is recognised in US copyright law under 
fair use. But with digital networked audiovisual communications, 
issues of re-use have gained much greater importance than at the 
time of the Sony decision. The ‘refining’ of the regulatory approach to 
copyright that Jones predicted is of increasing note.

Media Studies, Law and Copyright
This collection addresses these two points—one involving challenges 
facing communications policy and analysis, and another that reflects 
the growing recognition of copyright’s significance for audiovisual 
content. The book seeks, in particular, to add two matters to analyses 
of television: interdisciplinary material from law and media studies 
around a range of policy issues, and more detailed examination of 
issues of copyright law as it exists nationally and as influenced by 
international copyright treaties. While the book’s focus is Australia, 
copyright law and digital communications mean its scope necessarily 
includes important comparative jurisdictions.

Adding relevance to the consideration of policy are the substan-
tial recent changes to Australian legislation. Broadcasting law has 
undoubtedly seen its biggest changes in the two decades since 
ownership limits were reconfigured in the 1980s.17 The changes to 
the Broadcasting Services Act 1992 (Cth) include relaxed limits on 
cross-media and foreign ownership, a staged introduction of multi-
channelling by commercial and national broadcasters, new 
broadcasting licences which may see the rise of mobile TV, and 
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changes to the regulator’s powers.18 Copyright law has also seen major 
reforms passed by parliament in 2006, furthering the ‘Digital Agenda’ 
amendments of 2000.19

The changes have meant that Australian digital television policy 
is playing out in a very different ownership environment, with an 
influx of private equity and a future less dominated by ‘moguls’ being 
envisaged by commentators.20 And the take-up of digital reception 
equipment has accelerated markedly since 2005.21 At the same time, 
the development of broadband in Australia—however criticised it is 
when compared to some other countries and notwithstanding vitri-
olic arguments in 2007 between telecommunications companies, 
regulators and government—promises an even greater changing 
of TV channels. Alternative platforms for content distribution 
suggest that Australian viewers might bypass broadcasters entirely 
and ‘access their favourite programs directly—whether via author-
ised or unauthorised avenues’.22 While caution is needed in analys-
ing the adoption of media technologies23, and the cultural, political 
and institutional weight of free-to-air TV offers it some sustenance, 
television’s content, control and regulatory situation are likely to 
change markedly. As in the mid-1990s, it remains true to say that 
commercial television is ‘forced to choose, constantly, between 
backing the new—technologies, programs, forms of service—at the 
risk of undermining established recipes for success’.24 And the threats 
of new distribution platforms substantially complicate the choices 
facing broadcasters.

The collection’s interest in copyright arises against a background 
in which much legal research about copyright and broadcasting 
has occupied separate spheres in the literature.25 This, however, is 
changing.26 While Jones, for example, did mention the Berne 
Convention on the Protection of Literary and Artistic Works in his 
address to the FACTS seminar—it was the key international copyright 
agreement at the time—the impact of international provisions is now 
of a different order. Copyright increasingly will be a primary refer-
ence point and constraint on communications policy.

The change in register of the relationship between media policy 
and copyright was anticipated, in part, by Ithiel de Sola Pool in the 
early 1980s. He saw copyright as a key economic support for the con-
cept of a ‘free press’ that had developed under print technology, and 
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he investigated a similar role for copyright under changed communi-
cations technologies:

In the seventeenth century reproducing a text by printing 
was a complex operation that could be monitored. Once 
the text was printed on paper, however, it required no fur-
ther servicing, and no one could keep track of it as it passed 
from reader to reader. In the electronic era copying may 
become trivially easy at the work stations people use. But 
both the hardware and the software in which the text is 
embodied require updating and maintenance. In ways that 
cannot yet be precisely identifi ed, the bottleneck for effec-
tive monitoring and charging is migrating from 
reproduction to the continuing service function.27

As Clive Barnett (among others) has noted, basing regulation on 
broadcasting’s technical characteristics means ‘there is a built-in ten-
dency for the expansion of technologies, or the emergence of new 
ones, to trigger deregulatory policy measures’.28 This tendency can 
certainly be seen in de Sola Pool’s analysis and, while valuable cri-
tiques are open about the libertarian aspects of de Sola Pool’s work29, 
what is interesting to note here is his suggestion that copyright will 
become more about communications than print reproductions. (It is 
also worth noting that, elsewhere, de Sola Pool doubted how easily 
copyright might survive with changed communications technolo-
gies.)30 Similar to copyright’s change, broadcasting is being 
reconfigured within a broader frame of communications policy. Thus, 
copyright and television come together within the ‘digital crucible’ of 
post-broadcast, convergent media.31

This relevance of copyright is becoming widely referenced by 
media and cultural researchers, in relation to media and communi-
cations policy, the creative industries, media theory, the information 
society and the services economy. Many examples could be offered. 
Stuart Cunningham has noted the importance of intellectual prop-
erty and the rise of supranational sites of policy formation.32 John 
Hartley and others have underlined the importance of copyright for 
creative industries.33 Robert Hassan and Julian Thomas have offered 
an extensive consideration of copyright in multiple readings in their 
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collection on new media theory.34 Tim May has examined ways to 
make economic and political choices about the ‘information society’ 
while paying close attention to intellectual property, and David 
Hesmondhalgh has sought to bridge political economy and cultural 
studies approaches to information society critiques by drawing 
closely on international treaties affecting copyright.35 Tom O’Regan 
and Ben Goldsmith have analysed the repositioning of television and 
film policy as part of a whole-of-government approach to service 
industries, noting copyright’s significant economic role within that.36 
And a range of chapters engage with content and copyright issues in 
Virginia Nightingale and Tim Dwyer’s collection on ‘new media 
worlds’.37 Work from within legal research—particularly concerning 
copyright and other aspects of intellectual property—is also engaging 
with media and cultural studies, as Kathy Bowrey’s research on 
internet cultures and Matthew Rimmer’s recent analysis of digital 
copyright and consumer revolutions illustrate.38

This book aims to emphasise the value in such research. And it 
seeks to foster more developed debates across legal and media studies, 
in part by providing accessible analyses of some of the detail of digital 
copyright law. In this respect, it would add to the ‘triple imprint’ sug-
gested in Galperin’s analysis of the transition to digital television in 
the UK and US. He argued that three elements are central to under-
standing the deployment of digital television: international forces; 
domestic institutions that constrain policy development; and national 
broadcasting histories.39 The international forces that Galperin had in 
mind were primarily the decline in the consumer electronics industry 
in the US and Europe, the stimulation of digital networks across many 
regions, and high demand for radio spectrum.40 This book adds 
another element to Galperin’s ‘triple-play’—copyright in both its 
international and national aspects. In particular, treaties relevant to 
copyright have an important role in relation to digital communica-
tions; treaties such as the Berne Convention, the TRIPs Agreement 
which deals with trade-related aspects of IP under the World Trade 
Organization, the World Intellectual Property Organization’s 1996 
Internet Treaties and its proposed Treaty on the Protection of 
Broadcasting Organizations.41 Digital communications and the inter-
national treaties make it timely to add to the recognition of copyright 
within existing television literature.
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The book’s disciplinary scope, encompassing aspects of legal 
analysis and media and cultural research, has meant the collection is 
weighted towards matters of media policy. Policy is a prominent, but 
not necessarily primary, element of studying television.42 But policy 
offers a useful initial focus with which to bridge legal and media 
fields. While matters such as the media’s symbolic power, the genera-
tion of subjectivity in mediated societies, changing production 
practices within multi-platform digital communications companies, 
and media representations of citizenship inform many of the chapter 
authors43, such issues remain for more detailed future consideration 
across the fields of legal and media studies.

This scope also means that the collection is both wider and nar-
rower than some of its key antecedents. In the leading 1990s collection 
Public Voices, Private Interests: Australia’s Media Policy44, for example, 
copyright was not a major topic for analysis. The greater recourse to 
legal researchers here allows that to be addressed. Including authors 
from both legal and media studies backgrounds, however, means some 
topics which are already receiving valuable attention in the literature 
do not see focused analysis here, such as the creation and distribution 
of Australian content in a digital, multi-platform environment, which 
has ongoing consideration from legal and cultural researchers as well 
as creators.45 The choice here has been to group contributions around 
three major issues for digital television—changing platforms and audi-
ences, copyright law, and media and communications regulation.

Changing Platforms and Audiences
The chapters in Part I explore issues related to platforms and audi-
ences. Gerard Goggin begins with mobility, since mobile television 
‘became a mainstream object of policy and legislation discourse’ 
during the 2006 media reforms. In ‘Mobile Digital Television: Dancing 
with the Stars, or Dancing in the Dark?’, Goggin examines technical 
standards for mobile television, existing content on Australian mobile 
services, the place of mobile in recent policy debates, and the chal-
lenges that mobile poses for digital television. A key question is how 
mobile television may contribute to media diversity—diversity 
beyond the availability of standard broadcast content on mobile 
platforms—which informs his argument for analyses of digital tele-
vision to embrace the mobile.
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Market relationships underpinning subscription television are 
examined by Rodney Tiffen in a historically aware analysis of Australian 
pay television, ‘From Technological Abundance to Commercial 
Monopoly in Australian Pay TV: Key Relationships in Institutionalising 
Subscription Television’. Tiffin considers central relationships in the 
institutionalisation of pay TV—between consumers, platforms and pay 
TV operators, and between pay TV operators and channel owners—
and explores complications arising from the high degree of vertical 
integration in subscription television:

Monopoly owes less to Australia’s small size than to policy. 
Monopoly power, vertical integration, the veto power of 
gatekeepers, the ability to block competitors, and the lack 
of mechanisms to give market rewards to the preference of 
consumers—these are the dominant characteristics of how 
pay TV has developed in Australia.

However, an important point arising from his analysis of TV’s 
‘second age’—multi-platform and digital—is that the temporal limits 
of policy are much more obvious. Policy is continual. Thus, his anal-
ysis makes clear some of the central challenges for future policy, 
while also reclaiming the importance of policy for influencing 
Australian subscription television.

In ‘Traditional Media Buys Online: Not all Good News for 
Audiences’, Tim Dwyer also considers relationships as they affect the 
audience, including the changing influence of advertising across 
varied digital platforms, related trends in ownership of traditional 
and online media, and the position in which they place TV—the 
medium that was the ‘giant of the media world’ from the mid-twen-
tieth century. The changes provide necessary background to 
understanding the rise of new distribution platforms for audiovisual 
content, and the transition of media companies into multi-platform 
enterprises. Dwyer concludes, cautiously, that:

The implications of traditional media more intensively 
integrating with online media are ‘not all good news’ for an 
informed, mainstream citizen audience. … [A]s traditional 
media corporations reconfi gure themselves … and build 
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their online consumer malls, the bottom-line demands of 
global private equity capital are unlikely to allow much 
scope for thoughtful news journalism, or other forms of 
more questioning information programming.

The policy challenge remains, as for Jones in the early 1980s, to 
develop viable ‘public interest frameworks’ within both legislation 
and regulatory practice.

Viewers are central to Teresa Rizzo’s chapter, ‘Programming your 
own Channel: An Archaeology of the Playlist’. She investigates the 
concept of the playlist, and its movement from the realm of broad-
cast programmers to the audience. Through case studies of the Foxtel 
iQ, YouTube and Apple’s iPod, Rizzo examines how ‘democratisation’ 
of the playlist challenges traditions of broadcast viewing—changing 
its temporal basis to a spatial one, moving from mass audiences to 
personalisation, and shifting from domestic to mobile viewing. 
‘Rather than producing viewers who are caught up in broadcast flow, 
the televisual experience becomes one of co-participation and inter-
activity.’ These changes prompt her to re-examine Raymond William’s 
classic concept of ‘flow’, and some of its adaptations and critiques, by 
drawing on the work of Gilles Deleuze and Félix Guattari to suggest a 
concept of flow that accounts for ‘an interactive and productive 
engagement’ with audiovisual content. Questions about that engage-
ment are developed in subsequent chapters on matters such as 
copyright and regulation.

Copyright Law
Following the consideration of these issues of mobility, interactivity, 
institutional relationships and the rise of multi-platform ownership, 
the five chapters of Part II explore copyright law as it relates to the 
audiovisual.

Kathy Bowrey begins with the history of copyright’s response to 
broadcasting in ‘What are You Missing Out On? Big Media, 
Broadcasting, Copyright and Access to Innovation’. Bowrey examines 
how broadcast copyright was conceptualised and explains some of 
the implications for contemporary debates about digital audiovisual 
copyright. Her excavation of copyright’s history allows a rich and 
nuanced reading of one of the key cases about TV and copyright in 
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Australia, The Panel case.46 Her analysis suggests how both copyright 
and broadcasting regulation ‘assemble audiences that facilitate the 
marketing of goods and services’. Thus, the well-recognised difficul-
ties of defining the subject matter that is protected by broadcast 
copyright become less significant—the object of regulation is assem-
bling audiences ‘to on-sell to advertisers and invent and reinvent 
demand for more and more products and services’. Bowrey’s work 
shifts our attention from discourses of originality and creativity—
which are commonplace in copyright scholarship about literary and 
artistic works, for example—to ‘more important economic relations 
and conditions for consumption’. While earlier communications 
innovations succeeded in being seen as worthy of copyright protec-
tion through developments such as broadcast copyright, digital 
innovators are characterised as ‘outsiders, newcomers, freeloaders 
and rebels that need to learn their place within the domain of copy-
right’—and a similar reception has greeted the interactivity promoted 
by such digital innovations. This leads Bowrey to conclude:

The problem with contemporary Australian copyright is 
not just that digital copyright laws refl ect the sway of old 
media interests over new media ones. It is not simply that 
the laws are designed to suppress or outlaw everyday tech-
nological practice. The larger problem is the historical one. 
Copyright did not really know how to accommodate mass 
media such as broadcasting, and did it so crudely.

Bowrey argues that what is missing is an understanding of con-
temporary audiences and innovation, and without that copyright will 
cease ‘to have any relevance to the future of cultural production’.

In ‘Australia’s Fair Dealing Exceptions: Do they Facilitate or 
Inhibit Creativity in the Production of Television Comedy?’, Melissa 
de Zwart examines a particular aspect of copyright law—one that is 
not specific to audiovisual content but has gained prominence from 
earlier litigation about TV content in The Panel case. Australian law 
now has a copyright exception for ‘fair dealings’ that are made for the 
purpose of ‘parody or satire’.47 Remembering great satirical moments 
in Australian television history helps explain the interest in such a 
provision.48 The growing re-use of digital audiovisual content in 
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networked communications—in part ‘amateur-to-amateur’ content 
creation and distribution49—makes the parody and satire exception 
even more timely to examine. De Zwart analyses the new exception 
alongside the most relevant earlier fair dealing provisions for criti-
cism or review and for reporting the news—Australian copyright 
exceptions which continue to operate—and considers what may be 
drawn from US copyright law and cases about parody and satire. 
While cautious about how widely the new provisions may be inter-
preted in Australian court cases, should they arise, de Zwart argues 
carefully for the allowance under the new law of transformative uses 
that critique social norms.

Robin Wright also examines the re-use of television content, in 
‘So You Want to Tape Off TV? Copyright Law, Digital Television and 
Personal Use’. In particular, she notes the 2006 amendments to s. 111 
of the Copyright Act which allow domestic time-shifting of broadcast 
content. Wright explains how the provisions remain narrower than 
many commonplace actions by viewers. Given the legislative limits, 
and the growth of transformative re-uses on digital platforms, she 
suggests that two alternative developments may eventuate: new busi-
ness models that license viewer re-use of content, or a repeat of 
experiences with video cassette recorders (VCRs). With domestic use 
of VCRs, copyright violation became the norm—but that norm was 
not popularly understood as copyright ‘piracy’50—and politicians 
eventually caught up with public practices by amending the Copyright 
Act in 2006. Wright suggests that newer productive uses of such reso-
nant cultural artefacts as TV content may take similar time to be 
recognised by legislators.

A central issue in copyright debates, since at least the mid-
1990s, has been relationships between copyright and technological 
measures that can control the use of copyright content. In ‘Flag 
Waving in the Digital Jungle’, David Brennan examines proposals that 
have been developed in the US and Europe for ‘flag-based’ digital 
broadcast standards—the broadcast flag and CPCM or ‘content pro-
tection and copy management’—as well as the encryption model 
used for Japan’s digital television. He explores a tension highlighted 
by flag technologies between copyright law that allocates private 
rights and broadcasting law that regulates public spectrum. As 
Brennan makes clear, flag-based systems require all reception 
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equipment to recognise and comply with the ‘flagged’ signal, and this 
necessitates the legal mandating of standards for reception equip-
ment. He explains how, since the 2006 reforms to broadcasting law, 
the Australian regulator has this power.51 And his analysis offers an 
innovative basis on which to exercise that power, which recognises 
the CPCM system’s applicability across a range of digital media, 
including but exceeding TV.

Kimberlee Weatherall presents perhaps the most direct example 
of the importance for analysts of media and communications policy 
to pay close and careful attention to copyright law. Her chapter, ‘The 
Impact of Copyright Treaties on Broadcast Policy’, explains effects on 
TV policy of treaties that are relevant to copyright—such as the pro-
posed WIPO Treaty on the Protection of Broadcasting Organizations 
and the Australia–United States Free Trade Agreement. Australia’s 
international obligations in copyright signal a key change from past 
practices for media and communications policy: ‘Historically broad-
cast regulators have been able to tailor broadcasters’ rights according 
to the demands of broadcast policy’. But, in a dramatic shift, copy-
right now ‘precedes, and to some extent pre-empts, broadcast and 
communications policy’. With a clear awareness of changing markets 
for digital audiovisual content, Weatherall examines a historical 
precedent—cable retransmission of broadcast TV in the US and 
Australia—which shows the past tendency for issues of broadcasting 
policy to take precedence over issues of copyright. And she highlights 
some important issues of contemporary policy that are reconfigured 
by treaties. As Weatherall shows, policy choices in all areas are not 
constrained equally—there is room for public interest communica-
tions policy in the area of flag technologies, for example—
but considering the effects of copyright treaties will be inescapable 
for many future commentators on media and communications 
regulation.

Media and Communications Regulation
Part III considers issues about regulating media and communica-
tions. Jock Given provides a timely update of his valuable work on 
digital television in ‘Switching off Analogue TV’.52 While closely 
considering the Australian context, he also considers the plans, 
experience and future surrounding digital TV in the UK, US and 
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New Zealand. Given shows that although costs and complexities in 
changing to digital were recognised, they were underestimated or 
given too little attention in policy terms, while the benefits of the 
transition were speculatively valued. However, the momentum of 
policy has now ‘shifted from the benefits of digital take-up to the 
costs of deferring analogue shutdown’. Given’s chapter explores inter-
related factors underlying this change in the prevailing policy 
position. Four broad areas are considered: television and the devel-
opment of other media; benefits and costs of digital transmission; 
attitudes of industry entities; and in particular, unpredicted factors 
that exist in some of the four countries examined (such as the recent 
attention paid to using television for public safety information in the 
US). In the Australian context, one factor that Given highlights may 
be especially interesting to watch; namely, changes in media owner-
ship under the amended Broadcasting Services Act: ‘New television 
owners may adopt different strategies’ towards digital, ‘either because 
they see the future differently or because they control different port-
folios of assets’.53 He notes that:

James Packer has now virtually removed the family from 
the medium his grandfather and father dominated for half 
a century and the political infl uence of other media seems 
likely to grow. It may be harder for tomorrow’s television 
proprietors to co-opt parliamentarians to help craft the 
media future into the shapes they most desire.

This change in the relative weight of interests is a notable ele-
ment in the transition from policy that is centred on broadcasting to 
policy for the wider environment of digital communications.

The formation of past and future policy is a focus of Jason 
Bosland. ‘An Analogue “House of Cards” in the Digital Era: The 
Shifting Structures of Television Broadcasting Policy in Australia’ pro-
vides a useful overview of important elements of the 2006 reforms to 
the Broadcasting Services Act, including ownership, new services, 
multi-channelling and anti-siphoning, as well as reviewing earlier 
digital television amendments. Bosland considers structural con-
straints on policy formation, in terms of technology, ideology, 
economics, geography and population, and their relations to political 
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influence. He suggests the ‘house of cards’ of Australia’s analogue tel-
evision policy has been unsettled by digital communications. And 
through his analysis of recent reform he sees a reduction in the ‘media 
mates’ understanding of Australian television policy, alongside a 
‘rethink of the protectionist regime that has characterised broad-
casting policy in Australia’. How the structural factors that Bosland 
analyses play out as digital develops could be a useful prism for con-
sidering future media and communications policy.

The development of multiple platforms for delivering digital 
content prompts Lesley Hitchens to examine how regulation should 
approach media’s public-regarding role, in particular mediated news 
and commentary—an aspect which has been central to media 
regulation for decades in many countries. In ‘Citizen Versus Consumer 
in the Digital World’, Hitchens seeks to revive a citizen perspective 
incorporating civil, political, social and cultural aspects to be consid-
ered alongside the consumer-centred focus in much current 
regulatory discussion:

To think about digital content—its operation and impact—
as simply a private, consumer matter, means that we 
ignore or fail to acknowledge that it will also have a public 
nature and a public role to play. As digital content increas-
ingly contributes to the facilitation of public discussion 
and debate, then it too joins the coffee house, newsprint 
and broadcasting in the public sphere domain.

Given critiques of the presumptions of democratic consensus 
that can be seen in some public-sphere work54, it is worth noting that 
Hitchens draws from a range of public-sphere theory’s leading inter-
locutors, such as Nancy Fraser. Focusing on political citizenship and 
the ‘integrity’ of media content—and drawing on her substantial 
comparative research into media regulation and diversity55—Hitchens 
suggests valuable Australian approaches to citizen interests could be 
drawn from European developments in the proposed Audiovisual 
Media Services Directive, approaches which could be taken up in 
regulation or by content providers themselves.56

The idea of ‘providing content for themselves’ underlies the 
chapter by Ellie Rennie and Julian Thomas, ‘Analogue Nation, Digital 
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Community’. They ask whether there is ‘a place for community com-
munication in digital television’ and investigate community TV’s 
precarious place in the transition to digital. They also offer commu-
nity television as a case study about digital media and communications 
policy, and in particular about where and how to foster ‘localism, 
innovation and creative development’. Rennie and Thomas note ‘the 
extraordinarily vigorous survival of the nation-building model of 
broadcasting, with an increasingly high level of government interven-
tion evident in all sectors: the directly publicly funded broadcasters, 
the commercial free-to-air operators, and subscription providers’.

They suggest that the allocation of public resources has a ‘sub-
stantial influence’ on the broadcasting market and that this ‘national’ 
dimension of policy ‘is now most significant in understanding the 
current impasse’. In that regard, digital television policy has emulated 
Australia’s earlier analogue model. The proposed mobile TV licence 
aside, digital policy has not pursued the creation of new markets for 
television. Instead, it has pursued a vision of the ‘analogue nation’ 
and national popularism. Analysing the challenges facing commu-
nity television opens up significant issues facing digital Australia 
more broadly.

Children are a classic consideration of broadcasting content 
regulation, and their position in the transition to digital is analysed in 
the final chapter by Elizabeth Handsley, ‘What’s in it for Children? 
Dedicated Channels and the Effectiveness of Regulation’. Handsley 
considers the Australian traditions of content quotas and advertising 
restrictions and, with an eye to the regulator’s 2007 review of the 
Children’s Television Standard (CTS), she emphasises that changes in 
delivery platforms do not necessarily have any effect on the interests 
that have driven children’s content regulation. Handsley usefully out-
lines the detail of the current content quotas for preschool and 
school-age children’s programming, and highlights some of the 
potentially confusing terminology used in the CTS. And she identifies 
apparent weaknesses in the existing system, such as there being no 
requirement to regularly schedule or promote C programs, and the 
lack of age-specificity within the five-to-fourteen age range for those 
programs. Similarly, advertising restrictions are generally focused on 
particular time periods, which are not the only times specific chil-
dren’s programming is broadcast, nor the times when the largest 
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children’s audiences exist. Handsley’s analysis situates these regula-
tory issues for future attention if proposals develop for a dedicated 
digital free-to-air children’s channel.

TV Futures
The longstanding qualities of many of these issues of media and 
communications regulation—which echo concerns that were raised 
by Jones as chair of the ABT in the early 1980s—arise now in a 
changed context of digital networked communications. As Geert 
Lovink commented at the International Communication Association’s 
2007 annual conference, with services like YouTube people are no 
longer watching television, they are watching a database. That devel-
opment seems a good point at which to welcome you to the futures 
of television.
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Platforms and Audiences

              



              



Chapter 2

Mobile Digital Television

Dancing with the Stars, or Dancing in the Dark?

Gerard Goggin

When you’re nowhere near your sofa. In the transit lounge 
between fl ights? Catch a special mobisode of 24: 
Conspiracy™. Girlfriend trying on another pair of shoes? 
Watch some South Park highlights. Mobile TV lets you get 
your fi x.1

We do not think that the mere fact that someone will be 
able to see Dancing with the Stars on a mobile telephone 
device is diversity. It is diversity of device; it is not diversity 
of content.2

Introduction
Digital television has been eagerly discussed and anticipated for 
quite some time, but ‘official’ mobile television is a comparatively 
new phenomenon. For instance, what has been called mobile televi-
sion was only trialled in Australia from 2004 onwards, and not 
commercially offered until 2006. However, various media players, not 
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least phone companies and equipment manufacturers, have high 
hopes for mobile television: a November 2006 Telstra advertisement 
promoting mobile media featured a primary school teacher asking 
her pupils to tell her what particular images in a book are. She points 
to what is obviously a mobile phone, and a young boy happily 
declares it to be a television.

While mobile phone companies and equipment manufacturers 
have particular reasons to be championing the advent of a new con-
sumer application, ‘unofficial’ mobile television has been developing 
for quite some time: whether in short film and video for mobiles 
(mobisodes, for instance); video recording with mobiles; video 
calling; multimedia messaging; personal video recorder software for 
mobiles; video iPod; and even streaming video and television pro-
gram downloads over wireless laptops. Much of this ‘unofficial’ world 
of mobile television has more obvious connections with the rapidly 
expanding and intensifying cultures and technologies associated 
with internet protocol, including IP TV.

Against such a backdrop this chapter seeks to discuss the emer-
gence of mobiles as a significant new part of digital television in 
Australia. In doing so, I wish to argue that mobile television is a sig-
nificant new media and cultural force in digital television, and is one 
that poses significant policy challenges. However, I also wish to 
explore the social shaping of mobile television, as part of the com-
plex re-envisioning of television, that digital more broadly 
signifies—and in particular the ‘unofficial’ as well as ‘official’ varieties 
of this mobile televisuality.

In this chapter, firstly, I introduce the different platforms and 
forms of mobile television in Australia, distinguishing between DVB-
H and other standards, third-generation mobiles and IP television 
over mobiles, as well as noting other forms. Secondly, I look at what is 
on mobile television—what is actually offered by the four mobile car-
riers. Thirdly, I discuss the spectacular, if inconclusive, entrance of 
mobile television in digital television and media policy debates. 
Finally, I close with some remarks on the policy challenges for digital 
television raised by mobiles, not least the need to decisively confront 
key weaknesses in Australia’s communications and media policy, reg-
ulatory and legislative framework.
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Mobile Television Platforms and Players
There has been an extensive discussion concerning digital television 
and the transformations it represents for our ideas of the medium of 
television. Much of the debate has centred on the possibilities 
afforded by digital broadcasting, its superior resolution and picture 
quality, the possibilities of opening up extra spectrum to allow new 
broadcasters into the market or to carry high-resolution television, 
the new viewing habits, and cultural practices associated with new 
forms of interactivity and scheduling.

The ironies of digital television discourse and debate aside 
(chronicled so fittingly by Jock Given)3, at present the public imagi-
nation is being captured by the changes coming from another 
direction: the new possibilities of control afforded the viewer in per-
sonal digital video recording devices and also internet technologies 
such as peer-to-peer (p2p) networks like BitTorrent, ushering in 
widespread downloading and exchange of internet programs. 
Although current developments in internet culture are not well 
understood, or captured, in discussions of digital television, none-
theless it is true to say that the topic of television and the internet, or 
even internet television, has been ventilated for some years. Not so 
with mobile television.

The thing called mobile television appeared on the scene in var-
ious countries in 2004–05, especially through trials, the most 
publicised of which was Nokia’s partnership with various mobile car-
riers and television program and channel providers. My sense is that 
prior to this time mobile television, as such, was only understood in 
technical and standards-setting circles. It neither formed part of the 
policy debates and industry struggles concerning digital television, 
nor did it form part of the cultural imaginaries of television and 
media futures. Certainly much policy attention and public discourse 
centred on the promise of telecommunications, of which the cellular 
mobile phone had become prominent, but it took some time to 
engage and invoke the televisual specifically.

There is something curious about this in a way, as the idea of 
moving pictures over telephony has quite a long genealogy. In his 
account of the evolution of the video phone, Carson notes that 
the ‘first public demonstration of the television as an adjunct to the 
telephone took place on April 7, 1927, when Herbert Hoover, then 
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Secretary of Commerce, and other officials in Washington, DC, 
spoke “face-to-face” with Walter S Gifford, President of AT&T and 
other Bell System officials in New York City’.4 Serious research into 
commercial video telephone service commenced in the mid-1950s. 
Video telephone sets were displayed at the New York World’s Fair, and 
some 700 curious visitors to the exhibit were surveyed for their reac-
tion. A commercial picturephone trial between New York, Chicago 
and Washington, DC commenced on 25 June 1964.5 Writing about 
this, Carson hopefully declared that ‘a new “see-as-you-talk” tele-
phone, long a dream of telephone people, is nearing the day when it 
will be a standard service’.6

As it transpired, video telephony was not enthusiastically wel-
comed by users in the late 1960s and 1970s. It was not commercially 
offered on any widespread basis until Integrated Services Digital 
Networks (ISDNs) were implemented in the 1980s and 1990s. This 
was roughly the same time that third-generation (3G) mobile tech-
nologies were being conceived. As the second-generation digital 
global standard for mobiles (GSM) was being launched, the 
Europeans had already commenced standardisation work for its 
successor, next-generation network through the European 
Telecommunications Standards Institute (ETSI).7 In the late 1980s the 
European Commission program Research into Advanced 
Communications in Europe (RACE) recognised that before GSM 
could be commercially introduced, ‘a new generation of mobile tech-
nology would be necessary to cater for the perceived challenges of 
the 21st century’.8 This was the universal mobile telecommunications 
service (UMTS), which by the mid-1990s was conceived as a ‘multi-
function, multi-service, multi-application digital system that would 
use end-of-the-century technology to support universal roaming and 
offer broadband multimedia services with up to 2 Mb/s throughput’.9 
By the beginning of the next century, there was a consensus on 3G as 
critically important social technology: carrying the ‘possibility to 
convey data with a large bandwidth enables the wireless transmission 
of a vast range of content forms such as high quality audio, still and 
moving pictures, large data streams including access to the Internet’.10 
According to its creators ‘[t]hese new dimensions clearly qualify 3G 
as a key element in realising the Information Society’.11 Yet as we 
know, the vision was stymied by the exorbitant prices paid for 
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licences, especially in Europe, and so the slow development of the 3G 
market has caused the rethinking of multimedia futures ever since.12

In the period when 3G was being delayed by the nervousness of 
carriers, mobiles were beginning to become part of television in a 
rather prosaic yet effective way. Program producers and broadcasters 
began to offer viewers the opportunity not only to phone in to sta-
tions, as they had done since early in the history of television, but 
also to register information through dedicated mass-calling plat-
forms made possible with premium-rate telephone numbers. Voting 
on Big Brother or Australian Idol is an obvious and lucrative example 
of this. The most recent example is the advent of late-night interac-
tive quiz programming, featuring ludicrously easy questions. For 
instance, in 2006–07 Channel Nine competed directly with Channel 
Ten in this new genre, which has become very popular in other 
markets, notably in the UK where entire channels are devoted to 
the telephone and mobile text interactive quiz genre.13 Mobiles 
become part of this conversational, communicative, digital architec-
ture of television through the popularity of text messaging cultures. 
For their part, mobile carriers and new cultural intermediaries 
responded to these developments, commodifying and extending its 
possibilities.14

While short message service (SMS) was text-based, its successor, 
multimedia message service (MMS), not only allows the exchange of 
pictures and videos, but also enables their receipt, delivery and 
downloading. MMS, then, as a 2.5-generation or even 2.75-generation 
mobile technology, allowed short snippets of television programs to 
be sent to mobile handsets and replayed, stored and exchanged at the 
user’s convenience. The other technology that has allowed the down-
loading and playing of video is Wireless Access Protocol (WAP), 
basically a form of mobile internet that was slow to take off.

The invention of mobile television owes as much to these 
humble, kludge-like beginnings as it does to the more recent, grander 
visions that have accompanied its introduction.15 What this story 
indicates is not only that third-generation networks are incremental, 
and continuous, with their second-generation networks, but also that 
user and viewer roles in shaping the technologies are often unex-
pected. So far I have focused on the role of telecommunications in 
prefiguring mobile television. Though I do not have time to explore 
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this at greater length here, there is also a set of inventions, narratives, 
images and desires about portability and mobility that can be traced 
through television history. The most obvious of these is portable tele-
vision.16 With advances in miniaturisation, electronics, reception and 
screen technologies, it became possible to manufacture sets that 
could be easily carried to different rooms of a house or building, or 
be watched in a workplace. Even smaller, more portable sets were 
made, and sets also appeared in vehicles and other forms of trans-
portation. This is a rich history of mobility that I can only note here, 
but it is worthy of further attention.

In 2006, all mobile carriers introduced mobile television to 3G 
customers, and started to promote it as mobile television. To provide 
this kind of mobile television, carriers used the capability of 3G net-
works to send such content to customers who subscribe or select 
it—what has been called ‘unicast’. As I discuss at length later in this 
chapter, 3G networks currently have real limits on how widely they 
can serve as a broadcasting platform. A threshold technical difficulty 
is that 3G networks in their present incarnation have problems 
dealing with the ‘huge bandwidth that modern streaming Internet 
applications, such as TV, require’.17 While there are only a few cus-
tomers consuming mobile television in this fashion, the 3G networks 
can cope. However, if mobile television becomes a mass form, 3G 
telecommunications networks will be unable to cope as the sole form 
of broadcast. For this reason, much attention is being given to the 
possibility of broadcasting television directly to mobile handsets.

One standard that enables direct broadcast to mobile devices is 
Digital Video Broadcasting-Handheld (DVB-H), part of the family of 
open digital television standards developed by an industry consor-
tium that has developed standards for digital terrestrial television 
(DVB-T):

DVB-H can offer a downstream channel at a high data-rate 
which will be an enhancement to the mobile telecommu-
nications network, accessible by most of the typical 
terminals. Therefore, DVB-H creates a bridge between the 
classical broadcast systems and the world of cellular radio 
networks.18
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ETSI-approved, DVB-H is supported internationally by a 
number of interests in broadcasting and telecommunications (most 
prominently, perhaps, by the mobile handset manufacturer Nokia). It 
should be noted that there are a number of other possible technical 
solutions and standards for delivering mobile television.19 There is 
also the possibility of adapting the digital radio (Digital Audio 
Broadcasting or DAB) standard for multimedia delivery. It has been 
argued, for example, that the digital radio standards are a better alter-
native because they were designed for mobile radio receivers from 
the outset, whereas the DVB-H standards involve adopting standards 
for cell phones that were originally conceived for stationary or port-
able reception using a rooftop antenna.20 Broadband-renowned 
South Korea has been a pioneer in mobile television, with football’s 
2006 World Cup reportedly making the medium ‘ubiquitous’21 based 
on its own standard—Terrestrial-Digital Multimedia Broadcast (T-
DMB).22 Interestingly, T-DMB has standardised with the Eureka 147 
Digital Audio Broadcasting Standard. (In October 2005 Minister 
Coonan announced a framework for the introduction of digital audio 
broadcasting in Australia that adopts Eureka 147, with launches in six 
capital cities in January 2009. But the question of the interaction of 
digital radio and mobile television has not been explored seriously to 
my knowledge.) There is also the Japanese standard ISDB-T, used by 
the 1seg service launched in April 2006.23

A North American standard that became a talking point in the 
Australian 2006 mobile television policy debates is Qualcomm’s 
MediaFLO system, aimed at network operators, content providers 
and device manufacturers. As well as its email application Eudora, 
Qualcomm is best known for its second-generation digital mobile 
CDMA (code division multiple access) system adopted by Telstra in 
1999 specifically to provide the extra range needed in country areas 
following the mandated close-down of the analogue (AMPS) network 
(which GSM, of course, could not then provide).24 Qualcomm does 
not foreground mobile television, but rather high-quality streaming 
or ‘clipped’ multimedia25—which is a better summation of what is 
actually being delivered over mobile networks at the present. (FLO 
stands for ‘Forward Link Only’, or one-way broadcasting from the 
tower to the device—which raises interesting questions about how 
the technology fits into visions of users producing and distributing 
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their own content, from the device back to the broadcasting or com-
munications network.) When Qualcomm launched in March 2004 it 
precisely targeted key concerns of the various players about network 
capacity and quality (mobile carriers), digital rights management 
(content providers), and the messy convergence of various telecom-
munications platforms with broadcasting and online systems 
(broadcasters being especially concerned about this):

Qualcomm … today announced the MediaFLO™ Content 
Distribution System (MCDS), an end-to-end product and 
service offering that enables secure and effi cient delivery 
of high-quality, network-scheduled video content to a large 
number of subscribers for easy viewing on handsets. It can 
be deployed over today’s unicast (point-to-point) third-
generation (3G) wireless networks and will scale easily for 
tomorrow’s multicast (one-to-many) networks.26

In effect, Qualcomm’s pitch grasps mobile television as a sup-
plement and extension of other online network services and cultures: 
‘Via this new distribution channel, content providers can generate 
additional revenue by repurposing their existing TV and Internet con-
tent or by creating new content for what QUALCOMM believes will 
emerge over time as a new medium’.

In March 2007 Verizon launched V Cast Mobile TV, the first com-
mercial mobile television service in the US. Partnering with 
Vodafone to offer ‘full-length programs with image quality that’s close 
to traditional television broadcasts’ on eight channels in twenty 
states, the company’s chief marketing officer bruited: ‘Television has 
revolutionized our culture, and wireless Relevant Products/Services 
phones have become an integral part of our everyday lives. V Cast 
Mobile TV represents the convergence of these two realities’.27

As well as the mobile television standards drawing upon the 
various competing efforts in digital television and digital audio and 
radio broadcasting, there is also the prospect of mobile broadcasting 
conceived on the model of internet television. As of late 2005, a suite 
of DVB standards was adopted for the transmission (in technical 
terms, datacast) of digital television using internet protocol (so-called 
‘IP’ or ‘internet’ television) but via handheld mobile devices. In July 
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2006, ETSI approved a revision of the Digital Audio Broadcasting 
standard to allow transmission of mobile television via the internet. 
The resulting DAB-IP standard allowed Virgin Mobile to launch the 
UK’s first mobile broadcasting service in October 2006, with its ‘lob-
ster’ phone that only offered five channels and struggled for 
customers.28

Even more than digital broadcasting in general, mobile televi-
sion is still in a state of flux regarding which standards, systems and 
technologies will predominate. While Australian broadcast and tele-
communications industries for the most part have vested faith in the 
DVB-H system (consistent with choices in digital television and the 
technical and market developments in second- and third-generation 
mobile networks), the process of inventing television for portable 
cellular mobile and wireless devices has seen other possibilities 
open up and participants are actively considering other options.29 
Nonetheless, the general possibility that mobile television represents 
is using available spectrum to broadcast television signals not just 
to televisions in the household or in public spaces, but directly to 
mobile phones. It is precisely this possibility that has seen the clam-
orous appearance of mobile television in Australian debates on 
digital television and media reform in August–September 2006. I will 
discuss this at length later in the chapter when I turn to questions of 
policy, but suffice to say that the vision of mobile television as a way 
to open up new channels has occasioned the interest of new players, 
content providers and cultural intermediaries.

What’s On Mobile TV?
By 2006, all four Australian mobile carriers offered something that 
each called mobile television (at least some of the time). To watch 
mobile television, a viewer needs to have a suitable handset (at this 
time, a 3G handset) and a contract with a mobile provider, which 
then makes channels, programs or content available. A comprehen-
sive charting, after Raymond Williams’ famous exercise in his 1974 
book Television, is beyond the scope of this chapter.30 That is, the 
exercise of a detailed analysis of mobile television, noting what was 
actually broadcast, how, for how long, with how many advertise-
ments, and to what effect. (For example, what is distinctive about the 
viewing experience of mobile television? Surely not flow. Perhaps, 
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with the now much-used adjective ‘snack’ in mind, it might be inter-
ruption—but then there is the absorption and mobile ‘privatisation’ 
akin to the Walkman and iPod.) It is made more difficult in any case 
by the effective ‘subscription’ nature of mobile television, which 
means one needs to contract with each provider. It is not assisted by 
the lack of published program schedules or information. There is 
only sketchy information available on websites, and electronic pro-
gram guides for mobiles are in their infancy. For my purposes here, I 
took out contracts for mobile television with the two providers most 
invested in mobile television (Telstra and Hutchison), to be able to 
contrast at least two experiences of different providers. I also sought 
whatever information I could find in advertising, websites and press 
on the offerings of Vodafone and Optus. At 31 March 2007, then, ‘offi-
cial’ mobile television in Australia included the channels and 
programs set out in Table 2.1.

Table 2.1: Mobile Television Channels in Australia, 31 March 2007

Hutchison Optus Telstra Vodafone

Cricket TV ABC (2006 trial) Sky News 
Headlines

South Park 
highlights

Sky Racing CNN International 
(2006 trial)

Sky News Business 24: Conspiracy 
mobisodes

CNN SBS (2006 trial) CNN

BBC World Fox Sports News

Cartoon Network Euro Sports News

Comedy Channel Comedy Channel

ABC Kids Cartoon Network

SBS Discovery Mobile

Adultshop.com MTV

MTV Union extreme 
sports

Rage National 
Geographic 
Channel

STC TV1

E! E!

Vanadalism Fox 8

Fashion TV
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Some brief observations on what shape mobile television has 
been taking are worthwhile. Telstra advertised its offerings over its 
NextG mobile services as an extension of existing brands Foxtel 
(subscription television) and BigPond (internet). While pricing is 
apparently clear and reasonably low, when the details are given it 
is actually quite complicated.31

Waiting for a train? Stuck in a queue? Want something to 
look at over lunch? With Next G you can make the most of 
every spare moment. Enjoy access on your mobile to 
FOXTEL by Mobile and BigPond® event coverage.

A key caveat, however, is that: ‘FOXTEL™ by Mobile content is 
specifically made for your mobile and may differ from TV content. 
Usage limits of 200 minutes per month and 15 minutes per session 
apply’.

For its part, Vodafone does refer to mobile television on its 
website, introducing it under the heading ‘Get Your Fix’ (quoted in 
the first epigraph to this chapter). However, what is actually offered 
bears scant resemblance to television as it is commonly understood. 
In addition to video downloads, it specifically offers made-for-mobile 
mobisodes from 24: Conspiracy, as well as highlights from the pop-
ular comedy program South Park. In August 2003, Optus offered one 
of the first Australian trials on mobile television, with live streaming 
of ABC, SBS and CNNi direct to video phone, PDA or n-Gage, through 
its OptusZoo portal service. It was still offering these channels for free 
at the end of 2006, and in 2007 mobile television was otherwise con-
spicuous in its absence from the Optus website. OptusZoo still 
provides a range of video content offerings, but these are not badged 
as mobile television.

This survey of mobile television in Australia is obviously indica-
tive only, pending a comprehensive logging and analysis of what the 
medium consists. What it does show is just how fledgling and experi-
mental mobile television still is. In this early phase, there is nothing 
especially ground-breaking in mobile television offerings. Much of the 
content available thus far on mobile television involves reworking, 
customising or abbreviating programs well known from other forms 
of television, especially free-to-air and subscription television. This is 
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most evident in Telstra’s NextG offerings, which in fact do not mention 
mobile television, focusing instead on ‘Foxtel’ and ‘channels’. Both 
Telstra and Hutchison are in step with providers overseas in using rec-
ognisable television channel, program and content brand names to 
put together a selection for their customers. It is difficult to say without 
further investigation precisely how such mobile television fare differs 
from other forms of television in Australia (especially free-to-air and 
subscription). However, it does appear there is little made-for-mobile 
content, other than the celebrated examples of 24: Conspiracy, offered 
in Australia by Vodafone, and also some experimental local content.

While the industry, audiences and cultural forms associated 
with mobile television are yet to develop, there are obviously things 
going on already that merit further investigation. For instance, there 
were the unobtrusive but still significant things that occurred with 
the introduction of pay television in Australia, such as ‘interstitials’—
or short programs inserted to fill breaks between movies, events or 
programs. With pay television these apparently incremental or inci-
dental developments in programming also represented an 
experimental change in format that corresponded to new forms of 
audience expectation. Take, for instance, the experience of mobile 
television represented by the only ‘adult’ entertainment channel, 3’s 
Adultshop.com. The mobile television channel Adultshop.com com-
prises short three- to four-minute erotic or soft-core porn videos, 
interspersed with advertisements for leading Australian pornography 
provider Adultshop.com. While porn is often the driver of new media 
services (the internet being a spectacular example), porn and adult 
entertainment over mobile devices has been handled very gingerly 
indeed. I have discussed the mobile content regulation debates else-
where32, but suffice to say that Australian mobile carriers, and their 
parent companies and peers elsewhere in the world, have been 
keen on the lucrative potential of these services—but very nervous 
indeed about the potential backlash and ‘brand damage’ from the 
wider public. With mobile phones used by millions of pre-teen 
Australians daily, the scope for panics about porn is very real. (Indeed, 
at the time of writing the federal government was circulating, very 
quietly indeed, draconian new legislation with criminal, not just civil, 
penalties for breaching classification standards on mobiles and the 
internet.) With much of the adult content to be found in titillating 
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and mildly erotic wallpapers, videos and downloads offered by car-
riers or premium-rate service providers, Hutchison is the only mobile 
carrier to offer an adult channel. One of the ways that it is able to at 
least imply or suggest more explicit content than it can actually show 
via Adultshop.com, is to use the small-screen nature of mobile televi-
sion to frame sexual action, so that explicit sex and proscribed body 
parts (depictions of real penises banned; shots of prosthetic mem-
bers—dildos, for instance—allowed) fall outside the frame, leaving 
much to the viewer’s ears and imagination.

Before I draw this discussion of what is on mobile television to a 
close, I would also note that apart from ritually cited industry studies, 
mostly laudatory and confirmatory, of mobile television, we have 
little knowledge of who is actually watching mobile television, where 
they are watching it, how, for what ends, and with what significance. 
There do now appear to be developing audiences for mobile televi-
sion, especially around sporting events and also new participative 
formats associated with Big Brother. In finding out more about this, it 
would be important also to place mobile television in a larger, messier 
field of developments, especially short videos and films for mobiles, 
which have been the subject of much innovation and experimenta-
tion in artistic and film communities, but have not as yet, it seems, 
often been distributed as part of either mobile television or mobile 
film content. Mobile television also needs to be discussed in the con-
text of the watching of audiovisual content on mobile phones and 
wireless devices, associated with the new television and internet 
downloading cultures. Here we see the fast growing popularity of the 
downloading of television programs and videos, from either ‘official’ 
television sites set up by broadcasters, or from ‘unofficial’ p2p net-
works (such as those using BitTorrent and other applications), and 
the viewing of such programs on video iPods, mobiles, laptops and so 
on. Finally, we might contrast the slow, jerky development of mobile 
television with the extraordinary constitution of a new distributed 
user–producer community of audiovisual material in the form of 
YouTube and other such websites.

Mobile Television and Media Policy
As I have suggested, mobile television has been prefigured in cultural 
life for many years, most obviously in ideas of telecommunicating in 
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moving pictures, and then also in the possibilities of making televi-
sion portable. As a new form of broadcast and telecommunications, 
mobile television has been a while in the planning, especially in the 
worlds of technical innovation, standards development and spec-
trum regulation. Despite this, as I have just discussed, mobile 
television is still in very early stages of industry, cultural and audi-
ence developments. This is doubtless related to the facet of mobile 
television to which I will now turn: policy. It is fair to say that mobile 
television has not been centrestage in digital television policy until 
now. In Australia we can precisely identify the moment when mobile 
television became a mainstream object of policy and legislation dis-
course—the media reforms of 2006.

The federal government’s March 2006 discussion paper on 
media forms, Meeting the Digital Challenge, was the first serious 
policy consideration of mobile television, which was mentioned a 
number of times33, foremost that:

from 1 January 2007, the restrictions on the services that 
apply to a holder of a datacasting transmitter licence will 
be substantially lifted, enabling an expanded range of ser-
vices such as subscription-TV and niche (narrowcast) FTA 
[free-to-air] channels, including for mobile television 
receivers, to be delivered over the spectrum channels cur-
rently set aside for datacasting.34

Mobile television was included in the government’s preferred 
options for new digital services on broadcasting spectrum, namely:

(i)  Two reserved digital channels of terrestrial spectrum 
would be allocated as soon as practicable in 2007 in 
markets for new digital services.

(ii)  From 1 January 2007, subject to licence requirements, 
options for these services may include subscription TV 
services, FTA niche ‘narrowcasting’ services, as well 
as interactive and short video or ‘datacasting’ 
services, whether delivered to fi xed or mobile tele-
vision receivers.
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(iii)  This would provide opportunities for new innovative 
digital service options of interest and value to consum-
ers, rather than services that mirror traditional 
television services …

(vi)  The Government would consider what, if any, obliga-
tions or restrictions should be placed on operators of 
these new digital services and the manner in which the 
channels should be allocated.35

The government also pointed to the potential use of new com-
pression technology standards (such as MPEG-4), which ‘[d]epending 
on the types of services offered enable in the vicinity of 30 channels 
to be provided over this spectrum’.36 Given its view that such ‘services 
have the potential to contribute to greater choice and diversity and to 
provide extra content and services for viewers that do not replicate 
traditional television services’, the government signalled it would lift 
datacasting restriction and make channels available for these.37 To tie 
these new channels to the goal of encouraging take-up of digital tele-
vision, one channel (which later became known as channel A) would 
be reserved for ‘in home’ digital free-to-air services, capable of recep-
tion free of charge on digital television receivers. The government 
stated that the Australian Communications and Media Authority 
(ACMA) would be asked to commence work on technical and com-
mercial issues, and also to consult with stakeholders.

In July 2006, the government announced its new framework, 
followed in mid-September that year by the introduction of the rele-
vant legislation into the parliament. In the main, the framework and 
legislation followed the lines laid out in the Meeting the Digital 
Challenge discussion paper. For my purposes here, the interesting 
difference was the prominence accorded mobile television in how 
the government marshalled its arguments and presented the benefits 
of its package to the general public and critics of the reforms:

By next year, a range of new services including free-to-air, 
in-home, digital only channels or even perhaps “snack” 
television, small segments of TV content delivered over 
a mobile device much like a mobile phone, could be 
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available,’ Senator Coonan said … ‘This is great news for 
consumers … With these new services we hope to make 
the digital experience in Australia more attractive for con-
sumers so we can energetically drive take-up of digital 
television in Australia.38

What was instructive about the scarcely one month between the 
legislation’s introduction and its passing was the debate that ensued. 
What emerged in the public domain, especially through the scan-
dalously telescoped Senate committee examination of the Bills39, 
were a number of important insights into mobile television, its pros-
pects and its place in the larger setting of digital television policy, and 
media law and policy generally.

There was widespread confusion about what mobile television 
actually was, and what programs and services it would really offer. 
The main problem here was the novelty of mobile television and its 
still experimental status worldwide. While the early visions of mobile 
television had modulated into mentions of ‘snack TV’, or ‘snack con-
tent’ (as the minister put it), in an attempt to grasp what might be 
specific and also commercially viable, the medium was still clearly in 
its infancy—and what was available was not self-evidently compel-
ling let alone revolutionary. This is a typical problem, of course, in 
policymaking: arriving at an understanding of how a new technology 
or service works, how people are using it, and what its implications 
might be for policy, with the technology at a very early stage of its 
career.

This prematurity of the technology was combined with a lack of 
reliable, authoritative information on or analysis of the technology. 
Most tellingly, while the government had decided that mobile televi-
sion would add substance, or at least gloss, to its media reform 
package, it presented very little information in its policy or legislative 
documents. Indeed the Senate committee hearings, with supplemen-
tary questions on notice, became a crucial way for parliamentarians 
and the public alike to grapple with mobile television. And, of course, 
the great weakness for any policy rationality or effectiveness in this 
approach is one familiar to students of regulatory ‘capture’. The only 
actors presenting any rounded perspective, or substantial infor-
mation, on mobile television in the public domain were the 
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telecommunications companies, Telstra and Hutchison. The regu-
lator (ACMA) and the Department of Communications, Information 
Technology and the Arts (DCITA) offered additional minor insights, 
but for the most part the senators were left in proverbial darkness to 
divine enough about mobile television to proceed with fundamen-
tally important decisions on media policy.

Despite this lack of information on mobile television, important 
discussions unfolded. One topic that recurred was whether mobile 
television would contribute to the policy objective of increasing dig-
ital television take-up. I will not discuss this matter here, except to 
note that the issue of encouraging take-up of technology has often 
been a problematic theme in Australian policy discussions (mobiles 
as much as digital television). What I do wish to spend some time dis-
cussing is the question of how, if at all, mobile television would 
contribute to goals of sustaining and increasing media diversity.

Recall that a central criticism of the government’s media reforms 
was that removing, or even fundamentally altering, cross-media 
changes in the manner proposed, would lead not to an increase of 
competition and diversity but in fact the opposite. A number of 
critics—including the Labor, Democrats and Greens political parties, 
and the Nationals with respect to rural and non-metropolitan areas; 
newspaper publishing interests such as Fairfax; and commentators, 
notably Eric Beecher40, Jock Given41 and Franco Papandrea42—con-
tended that cross-media restrictions still actually promoted rather 
than restricted diversity, and that given the concentration of 
Australian media, especially the still privileged position enjoyed by 
free-to-air television broadcasters, it was not yet time to liberalise 
such regulation. A motif in the Senate inquiry was the discussion 
about to what extent the creation of new media platforms, especially 
the internet and blogs, but also now the government’s proposal to 
allocate new kinds of licences for expanded forms of datacasting and 
mobile television, had greatly enhanced media diversity. Much scep-
ticism was expressed by submitters to the inquiry, and by witnesses 
to the hearing, regarding the prospect of the new licences as playing 
anything more than a marginal role, at this point of time, in achieving 
the goal of media diversity. This critique was memorably captured in 
Fairfax Managing Director James Hooke’s throwaway line, that, pace 
scholars of popular culture’s democratic possibilities, ‘the mere fact 
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that someone will be able to see Dancing with the Stars on a mobile 
telephone device is not diversity’. Hooke’s view, shared by quite a 
number of those prominent in the media reform debates, was that 
the availability of new spectrum, including channel B, ‘does not actu-
ally deliver the diversity dividend that everyone said was essential for 
this legislation to pass’.43 Fairfax’s argument here was specifically 
aimed at what they saw as the legislation’s favouring of the free-to-air 
broadcasters:

What is being created here is the greatest delivery of new 
television spectrum in 50 years, and new entrants will not 
be encouraged because the people who will have the vest-
ed interest in bidding and bidding the highest price for this 
are the incumbents already in free-to-air television … for 
them the marginal cost of adjusting their content to send it 
through digital television, through mobile television, will 
be the lowest. In our view that does not produce substan-
tive diversity.44

The ensuing discussion between Hooke and Labor Senator 
Stephen Conroy is especially illuminating. Hooke argues that the 
mobile television channel, channel B, is crucial to the balance of the 
government’s package because ‘channel B is the only source through 
which new content will have a distribution channel’.45 Hooke reasons 
that diversity only comes about if new content is generated: ‘Yes, 
there is a diversity of reception point, of handheld device and of 
screen size, but there is no diversity in the content’. At this point, I 
would question whether it is so easy to draw a distinction between 
device and content, especially as with new technologies come new 
sorts of cultural forms and consumption, as I have indicated above. 
Nonetheless the debate about competition in and diversity of con-
tent is a very important one—and one which the Australian 
Competition and Consumer Commission (ACCC) signalled would be 
its prime focus in its August 2006 Media Mergers paper.46

The argument about diversity, of course, is a feature of the con-
temporary policy landscape that appears in ideas about markets, and 
how to understand and regulate them. Here, those taking an interest 
in mobile television and how it fitted into digital television policy 
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debates overall found themselves ill-equipped when it came not only 
to basic information about the medium, but also important detail 
about the government’s policy proposals.

The basic problem in the government’s proposal about mobile 
television, à la channel B, was two-fold. Firstly, as we have seen, the 
government was conjuring up the spectacle of channel B making a 
decisive addition to media diversity. Its argument was that the two 
new channels were offsetting, or at least ameliorating, the basic flaw 
in their media package—namely the reluctance to offer a fourth 
channel (or otherwise genuinely open up free-to-air broadcasting in 
Australia to competition). Secondly, it was unclear what the arrange-
ments were for awarding the licence for channel B. There is the 
threshold issue already mentioned of whether the free-to-air broad-
casters should be permitted to bid for channel B, or whether this 
should be reserved for new entrants. Then there is a set of issues that 
began to be debated in September–October 2006 about how to ensure 
that channel B would not become a ‘bottleneck’ facility.

With spectrum still a relatively scarce resource, despite claims 
of the land of plenty ushered in with new digital technologies over 
the past fifteen years, channel B would be the only dedicated mobile 
television broadcasting conduit. It is true, of course, that any mobile 
carrier with a third-generation network is potentially able to broad-
cast to any customer, as Telstra, Optus, Vodafone and Hutchison are 
doing now; to do this is effectively to ‘unicast’, but with present and 
projected networks in the near future this does not allow substantial 
growth in audiences because the popularity of such mobile television 
services would quickly lead to congestion (and indeed this was a 
recurrent theme of concern in the Senate hearings).47 In addition, 
while channel B can be ‘multiplexed’, or divided in blocks to allow a 
number of channels, it appears that it would be optimal for just one 
party to be awarded the licence and operate the service. From the 
perspective of say an existing television operator, or aspirant entrant 
such as Fairfax, this raises the prospect of one party with broadcaster 
interests gaining a stranglehold on mobile television. From the point 
of view of the telecommunications companies with some interest in 
broadcast but with principal interest lying in mobile and convergent 
online media, this raises the spectre of a competitor taking over 
channel B as a defensive manoeuvre in these skirmishes (as Hutchison 
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argued in the Senate inquiry).48 From the stance of channel and pro-
gram operators, and media producers, the issue is one of access to 
channel B—raised by a set of stakeholders, including the ABC and 
Community Broadcasting Association of Australia. Will channel B 
offer open access on reasonable and fair terms to those wishing to 
provide channels and programs via mobile television?

In its discussion paper, draft legislation and accompanying doc-
umentation (such as explanatory memoranda and second reading 
speeches), the government provided little detail on what its stance on 
access arrangements would be. This may have been merely an over-
sight, but I am inclined to read it against the history of struggles over 
the creation of significant new communications networks and infra-
structure. The question is how to balance the appropriate incentives 
towards and returns from those investing in, establishing or oper-
ating networks, and the wider economic and social benefits that 
derive from others being able to access and use such infrastructure. 
We see this in the case of telecommunications, where access has been 
a strategically crucial site of contestation and regulation about how 
markets are shaped, and the forms competition takes. In 2006–07, we 
have seen Telstra fight a pitched battle with the federal government 
and the ACCC over plans to upgrade the nation’s broadband infra-
structure, declaring that it would not undertake such an expensive 
project without guarantees that any access regime would be in its 
favour.49 In April 2007, the Labor Party tried to address this impasse 
by announcing an election promise to create a new open-access 
independent broadband network funded from both public and 
private investment. This brought a response from the Howard gov-
ernment, with Minister Coonan reopening negotiations with 
Telstra—though with no result at the time of writing in June 2007.

The government kept its cards up its sleeve on access as well as 
licensing arrangements for channel B, indicating when asked that it 
would take advice from the ACCC and ACMA. Strategically what this 
enabled the government to do was have its media reform legislation 
passed, without this being dependent on a fully informed, compre-
hensive debate about mobile television. This approach might have 
the danger of leaving the government with a potential mess on its 
hands—passing legislation without figuring out how the market for 
mobile television might work, or even what the problems with its 
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allocated spectrum might be (such as coverage issues, especially out-
side capital cities).50

As it turned out, the government did provide some more detail 
in the final legislation on the licence allocation and access arrange-
ments for mobiles. Both channel A and B datacasting transmitter 
licences will be allocated as separate, national licences for ten years, 
with the possibility of a five-year renewal. Licence holders must com-
mence a service within eighteen months, unless given a longer period 
by ACMA. In relation to channel B, the legislation provides that licen-
sees may provide datacasting services either under the Broadcasting 
Services Act 1992 (BSA), another licence allocated by ACMA under the 
BSA, or a service provided in accordance with a class licence under 
the BSA.51 The crucial restrictions are that licensees cannot provide 
any services that cut across the other forms of digital television 
broadcasting. Outlawed are commercial broadcasting and in-home 
subscription broadcasting services (except that channel B commer-
cial TV services may be retransmitted to a handheld device in relevant 
licence areas) to domestic digital television receivers. Commercial 
television and national broadcasters can control a channel B broad-
casting licence, but only if it is not used to provide services to 
domestic digital television receivers. Details of the arrangement were 
then subject to consultation through ACMA in late 2006 and early 
2007.52

Through amendments to the Radiocommunications Act 1992 
(Cth), the new legislation also sets out the outlines of an access 
regime, stipulating that a person is not eligible to apply for a channel 
B data transmitter licence unless they have submitted an access 
undertaking acceptable to the ACCC. The access undertaking needs 
to provide for access to services that facilitate the transmission of 
content services.53 The ACCC proceeded to consult on the details of 
the access regime, including the issues that it may raise and how it 
should be administered. Its December 2006 discussion paper asked 
for comment, for instance, on the merits of two possible models of 
access undertaking. The first is the ‘empty channel’ model, where the 
licence holder could undertake to allocate the right to provide con-
tent services using either ‘a portion of the transmission capacity of 
the datacasting transmitter; or a certain number of sub-channels that 
do not already contain programmed content’.54 The second option 
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is the ‘resale’ model, where access to sub-channels with programmed 
content could be offered, which the access seeker could combine 
into ‘a competitive domestic or mobile TV service’.55

By March 2007, neither the ACMA or ACCC consultations had 
concluded, and so crucial detail on mobile television arrangements 
were still not decided. The government’s safety mechanism giving 
leeway and some comfort for these decision-making processes was 
to gain assent for the legislation on 14 October 2006, but to delay its 
proclamation until it took further advice.56 In any case, the legislation 
was finally proclaimed in early April 2007.

Conclusion
In Australia, as elsewhere, mobile television is now inescapably part 
of the mediascape of digital television. Those interested in the future 
of television, and media generally, can no more overlook television’s 
mobile and portable trajectories, than they can wish that the internet 
would settle down. As I hope I have conveyed in this chapter, I think 
mobile television is not only intriguing and significant in its own 
right, but that it is also instructive for citizens, users, cultural pro-
ducers, scholars and policymakers alike.

The career of television around the world took certain forms over 
a roughly fifty- to sixty-year period from the 1920s or 1930s through the 
1980s or early 1990s. It became a central cultural technology in many 
countries, associated very closely with particular social and gender 
arrangements, with leisure practices and popular cultural forms, and 
with enormous importance for questions of politics, citizenship and 
the public sphere. For some time, this settled image of television has 
been blurred, unfocused, reframed, cut up and remixed. The digital 
transformation of television is one prevalent way of approaching these 
changes. We now need to consider how mobile technologies fit into, 
qualify, modify and challenge television’s digital turn.

It might be objected that mobile television is still so new that it 
is too early to discern what sorts of forms it engenders, and what 
sorts of audiences will seek it (or vice-versa). A contrary view, how-
ever, is that we might also see an opportunity here, informed by 
traditions of the social studies of science and technology, to explore a 
technology, and medium, in the process of becoming, before it is 
black-boxed and taken for granted. There are quite concrete things 
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we can try to find out about mobile television that we just do not 
know, having instead to rely on the hagiographic press releases of the 
technology’s promoters.

When it comes to questions of policy, the need to think about 
mobile television as part of a broader reconfiguration of television in 
light of technologies and convergence is ineluctable. I have discussed 
how mobile television played a central role in the 2006 Australian 
media reform debates. While the Australian government pushed 
mobile television to the fore as an emblem of its creation of new 
channels, to open the television environment to new players, there 
are many questions that remained unanswered. For instance, how 
will the dedicated mobile channel arrangements work? How will they 
relate to free-to-air and subscription television using other spectrum? 
What are the prospects for mobile television, as it is currently taking 
shape in Australia, to contribute to greater media diversity and 
competition, let alone new avenues of cultural expression? What rela-
tionships will there be between those mobile channels using 
broadcast spectrum and mobile channels offered over the 3G net-
work (by Telstra’s NextG network or Hutchison’s 3)? What will be the 
implications for the cultural economy of mobile television—will it 
offer new models for financing and supporting cultural production 
and distribution (as was hoped, for instance, of broadband in the 
early 2000s)?

While all these questions will need searching inquiry and 
debate, there is one thing that is clear: discussions of digital tele-
vision now need to embrace fully the prospect of mobile television. 
In this regard, what mobile television makes glaringly obvious it that 
Australia can no longer defer a comprehensive overhaul of broad-
casting and telecommunications legislation that brings the laws 
together in a consolidated Act. In a sense, however, this is rather 
obvious. What is more difficult and even less clear in its implications 
is how digital television policy can adequately encompass the 
unfolding, popular yet spasmodic, fragmentary and contingent forms 
of ‘unofficial’ mobile television, based on the convergence between 
internet protocol and mobile platforms. This also is a crucial task, for 
which our current laws, policy frameworks and institutions leave us 
even less well equipped.
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Chapter 3

From Technological Abundance to Commercial 
Monopoly in Australian Pay TV

Key Relationships in Institutionalising 
Subscription Television

Rodney Tiffen

Introduction
The thirty-first of July 1995 was a turning point in the development of 
pay television in Australia, one that encapsulated where power lay in 
the emerging system. On that day, Rupert Murdoch, on a brief visit to 
Australia, ordered his officials not to sign the agreement that Foxtel 
had agreed with Australian Information Media (AIM), the news 
channel that had been set up by the ABC in partnership with Fairfax 
newspapers.1 The media scuttlebutt is that Murdoch was annoyed 
when news of the impending agreement was leaked to the Fairfax 
papers and not to his own, and then decided to cancel the agree-
ment. The purported explanation appeals to journalists’ sense of 
irony and immediacy.

While the story is probably true, a more complete explanation 
would need to go back at least one step with Murdoch knowing that 
now was a good time to make such a move. The driving force for the 
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ABC to be involved in subscription television had been David Hill, 
who was forced to resign the previous November. His successor, Brian 
Johns, had been in the job less than six months and was far less inter-
ested in pay TV. He later described both pay TV and the international 
service Australia Television as large distractions from his commit-
ment to renewing the national network.2

The ABC had been divided over the move into pay TV, with a 
substantial constituency inside the organisation worried that such a 
commercial venture would either directly or indirectly pollute the 
public broadcaster’s mandate. There was also a faction of pragmatic 
worriers who thought it would impact adversely on the ABC’s 
finances. Finally, the Labor government itself was divided on the 
ABC’s involvement. Prime Minister Keating was a strong opponent, 
seeing it very much as driven by Hill’s egomania.3 As Murdoch prob-
ably anticipated, his axing of the ABC brought expressions of regret 
but little active opposition.

So rather than simply a momentary impulse, Murdoch’s action 
should equally be seen as exhibiting a cunning grasp of the strategic 
moment. But a complete explanation needs to go still another step 
back to where power was invested in the new system, and how its 
implementation was making a mockery of the policy decisions 
enacted earlier.

The development of pay TV policy was one of the most convo-
luted, indeed absurd, policymaking processes that Australia has ever 
witnessed.4 In the final version though, the Keating government had 
seemingly been forced to accept a role for the ABC. Even though the 
prime minister and some other central ministers had been strongly 
opposed, a combination of the minor parties (Australian Democrats 
and Greens) plus a strong constituency of Labor backbenchers had 
forced the ABC’s inclusion. The final decision mandated that there 
would be digital satellite delivery of ten new channels, with two new 
owners having four each and the ABC being offered two: one for chil-
dren’s programs, the other for news. The ABC was also to be given 
$12.5 million to develop the new services.

Very quickly the policy came unstuck. Instead of satellite 
delivery, a frenzied competition between Telstra and Optus broke 
out, both laying cables in the same areas of the largest capitals. There 
were anyway great uncertainties about how quickly the Australian 
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public would take up pay TV, and the early companies in the field 
faced formidable obstacles. As well as their huge start-up costs, the 
pay TV operators faced another restriction on their already problem-
atic ability to raise revenue. The federal government had perversely 
ruled that the infant industry could not accept advertising revenue 
until 1997, so as to reduce the damage to the entrenched free-to-air 
networks.

In December 1994, the ABC’s AIM was established and granted 
a licence to transmit. Using the government grant and money from 
equity partners, it engaged more than 100 people and created a dig-
ital news production centre. It attracted a stable of distinguished 
journalists and worked out routines to produce a high-quality 24-
hour news channel. At this time there were three companies offering 
pay TV services to the Australian public—Australis Media, Optus 
Vision and Foxtel (then comprising Murdoch and Telstra, Packer 
being linked with Optus Vision at the time).

Perhaps strangely, the new operation had been launched 
without any contracts being signed. After Murdoch’s veto, the other 
two operators also changed their attitudes to working with the ABC, 
saying they could get cheaper services elsewhere. By the time the 
news channel’s scheduled start date of 15 September was reached, it 
was clear that it was a content provider without any means of deliv-
ering its product. It closed on 28 September.

The closure received modest and momentary media coverage, 
but little penetrating analysis. Much of the commentary concen-
trated on the ABC’s apparent folly. There was little critical attention to 
how the will of the parliament had not been followed. It was seen as 
idealistic policy having to give way to commercial reality.

In some ways this exercise of veto power was peculiarly 
Australian. It reflected the ambivalence regarding the role of the ABC, 
and the power of the major moguls and Telstra. The protracted and 
confused nature of the policymaking which subsequently left a policy 
vacuum, with key developments being decided solely by the ‘market-
place’, was also characteristic of the Australian politics of deregulation 
during this period. After the initial announcement in 1991 that pay 
TV would be introduced, the Labor government went through five 
different policy positions in thirteen months, changing its position 
on such sensitive issues as the favoured mode of delivery and the 
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rules about ownership, especially the role of the free-to-air networks 
and the ABC.5 There followed the farce of the auctioning of the 
licences and the embarrassing reversal of policy on microwave 
delivery of TV. Following these debacles, the government’s major pri-
ority seemed to be to avoid further embarrassments. These early 
years were marked by enormous commercial failures and shifting 
business alliances6, and a slow take-up rate by Australian consumers.

However, Murdoch’s axing of the ABC is also revealing in regard 
to universal issues in the multi-channel environment, the institution-
alisation of subscription television and the nature of power in the 
new industry. A content provider is powerless if the hardware con-
troller denies it access. This power is completely unrelated to 
consumer preference. Indeed it is the power to prevent the audience 
ever exercising such a preference.

There have been two main discourses surrounding pay TV in 
Australia, both deterministic and both obscuring, in extreme form 
even denying, the role of policy in influencing the nature and quality 
of subscription television in a particular market. The first was the 
promise of abundance, a technologically driven cornucopia; the 
second was that market forces would prevail, and because of the lim-
ited size of the Australian market this would naturally lead to a 
monopoly, and nothing more can be expected. The first downplays 
the importance of economic factors, in particular ignoring the costs 
of supply to a more fragmented audience. The second takes the 
absence of government intervention as constituting a ‘free market’ 
and, by ignoring key gatekeeping monopolies in the system, does not 
countenance how policy could aid a better functioning market. By 
setting up a dichotomy of either government-controlled or free 
market, it ignores how different institutional configurations dis-
tribute power differently and lead to different market outcomes.

The core argument of this paper is the importance of institu-
tions. Technology sets limits on what policies can be adopted and 
what the medium can deliver. Within those limits, however, how mar-
kets are structured greatly affects the programming delivered and the 
choices available to viewers. One strand in the debates surrounding 
the changing of broadcasting policies and the onset of the new multi-
channel environment has been to concentrate on the special mission 
of public service broadcasting over and above what market forces can 
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deliver.7 The focus here, however, is on how policy choices structure 
markets, of how the consumer can be short-changed even when the 
mantra of market forces is being invoked.

The chapter proceeds firstly by charting the nature of the multi-
channel environment that television has entered. So many of its 
assumptions are different from when TV began that it is no exaggera-
tion to say we have entered television’s second age. Two key 
relationships in the institutionalisation of subscription television are 
then examined—those between consumers, delivery platforms and 
pay TV operators; and that between pay TV operators and channel 
owners. These are crucial to the possibilities of competition and con-
sumer power in the new environment. The high degree of vertical 
integration in pay TV in the US and in Australia brings acute compli-
cations, some of which are then considered.

Television’s Second Age—Pay TV and the Multi-Channel 
Environment
Although the first transmissions were made as far back as the 1930s8, 
television became a major part of social life in most advanced democ-
racies during the 1950s. Half a century later, the multi-channel 
environment and the prospect of ever more radical changes to come 
constitute not merely the maturing of an industry, but a second age 
of television in which qualitatively different assumptions operate.

There were important variations between countries in the mix 
of public service and commercial television, and the rights and obli-
gations of broadcasters, in the first age of television, but several 
important assumptions were common in most democracies:

• Transmission would be analogue terrestrial and because 
of spectrum scarcity only a few channels could exist in one 
geographical area, and they could reach only a limited distance.

• There would be only a very limited number of channels, not only 
because of spectrum scarcity, but also because this was more 
culturally and economically desirable.

• The state should be centrally involved in determining the 
structure of television, because broadcasters had privileged 
access to a scarce public resource, the spectrum, and because of 
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its cultural and political power, television should be treated as a 
‘public good’.9

• One task of television was its role in promoting and defending 
national culture, and the regulation of television was tied up with 
the advancement of national aspirations.10

• Television could be fi nanced only through state subventions 
(either from consolidated revenue or through a licence fee) or by 
advertising.

• Whatever technological and policy settings were in place, there 
would be stability with only incremental and marginal changes.

Stressing these commonalities is not to minimise the differ-
ences in institutional structures. These ranged from a predominantly 
commercial system in the US to public service broadcasting monop-
olies in most western European countries, and mixed models in 
Britain, Japan, Canada and Australia.11 There were also differences 
between countries which treated the spectrum as a property right, 
such as the US and Australia12,  and those which regulated spectrum 
use among a series of programmers, such as Britain’s ITN and the 
elaborate Dutch structures.13

However, in all advanced democratic countries there was a pre-
sumption of state involvement. When not a state monopoly, all 
countries had special regulations regarding private ownership of tel-
evision channels: most forbade foreign ownership; limited the 
number of stations that could be owned; and/or imposed limits on 
cross-media ownership. All had some laws about TV content: what 
was prohibited (some types of violence, sex and blasphemy); what 
was prescribed (news, children’s programming, national content); 
and what was regulated (advertising time).

Everywhere, of course, policy settings interacted with institu-
tional logic and the voracious demands of television often led to 
outcomes not expected by the regulators. In Australia’s case, for 
example, the regulation demanding a quota of domestically pro-
duced drama interacting with commercial television’s wish for cheap 
and continuing supply led to the soap opera Neighbours, which 
proved a great hit elsewhere, particularly the UK. Moreover, the port-
folio of ideals that TV stations were expected to produce were often 

              



Part I Platforms and Audiences60

framed too vaguely to allow enforceable sanctions, except where 
transgressions were tangibly measurable such as excessive adver-
tising time. Nevertheless, the crucial point is that the first age of 
television was one of extensive regulation, and while particular regu-
lations were frequently contentious, the idea of state regulation itself 
was not.

Following a series of technological advances and changing poli-
cies, none of the original guiding assumptions now exists 
unchallenged.

• Transmission can be by cable and satellite as well as terrestrial 
means.

• Transmission will be digital rather than analogue.
• The number of channels available has increased enormously.
• Television can be supported by direct subscription as well as by 

the state and advertising.
• Because of satellite, the limits on the distance which a channel 

can reach have all but disappeared.
• Change will be continuing, and whatever policies are adopted 

now will only be temporary as technologies keep developing.

Because the new delivery technologies of cable and satellite 
have coincided with the rise of pay TV, it is natural to think of them 
going together. But in fact any delivery system can go with any 
funding system.

The three sources of television revenue carry contrasting 
advantages and disadvantages. The first and most common in 
English-speaking countries is through advertising. The implicit equa-
tion is that viewers pay for the TV programming by buying the 
products advertised. This produces incentives to attract high ratings 
and thus responsiveness to audience wants. Its disadvantages are 
that depending on market structure, it produces no institutional 
incentives towards excellence or catering to minority audiences.

The second means of financing is by the government, either 
through licence fees or from consolidated revenue. This can allow 
television to pursue policy objectives, such as promoting ideas of cul-
tural excellence, but when there is a government monopoly it can 
lead to political subservience. Moreover, funding levels are subject to 
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political manipulation. The basic problem is that in the funding 
mechanism there is no incentive for ensuring responsiveness to 
public tastes.

The third means is by subscription. This establishes the most 
direct relation between the audience and what it consumes. Its key 
disadvantage now is that viewers have become accustomed to 
thinking of television as free. Traditionally, terrestrial television was 
free to air, and the technology was not available to discriminate 
between subscribers and free riders, but with digital transmission 
and encryption technology it could also now be via subscription. 
Digitisation has also considerably expanded the number of terrestrial 
channels available in one area. Although digital terrestrial transmis-
sion will never match the number of channels available via cable or 
satellite, the extra available channels can be received at much less 
expense to the householder. It is not a path that Australian policy-
makers have chosen to follow, however.14

The first Community Antenna Television (CATV) systems were 
built in mountainous and rural regions in the late 1940s. Legend has 
it that the system of transmitting from a local point with good recep-
tion via cable to individual households was developed by retailers 
wanting to sell more TV sets. For decades cable remained a relatively 
insignificant means of supplementary transmission where terrestrial 
transmission was problematic.15 By the late 1960s, many were specu-
lating on cable’s potential, including the first of several false dawns 
proclaiming its interactive capabilities.

According to Vogel, the American cable industry entered its 
second phase from the mid-1970s, when for the first time satellites 
allowed nationwide signal distribution.16 This allowed cable stations 
in different locales to simultaneously show the same program. 
Satellite was used to transmit to the local cable station which then 
transmitted to subscribers. From this period also grew the develop-
ment of dedicated cable channels, and so eventually cable took a 
greater share of viewers from the major free-to-air terrestrial televi-
sion networks. The first and most important of these early channels 
was HBO, still ‘one of the most profitable television businesses in the 
world with its own highly successful business model. It does not run 
advertisements but makes money by charging for prized content 
such as Sex in the City and the Sopranos’.17 The number of such 
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national channels, ranging from Ted Turner’s all-news channel CNN, 
sports channels such as ESPN, the Disney channel for children and 
so forth, grew from twenty-eight in 1980 to seventy-four by 1989.18

Vogel cites a third era beginning in 1996 with the deregulation 
of telecommunications, ushering in a period of mergers and digital 
services, including more bundling and corporate attempts to embrace 
convergence—the triple play of television, telephony and broadband. 
One characteristic of this period is the growing size of the main cor-
porate players, especially because of the involvement of telcos. 
However, it has also brought more competition. The cable industry in 
America was built upon a series of local monopoly franchises. Even 
after deregulation, the cost of installing a new network—plus pro-
gramming arrangements—protected the incumbents against 
competition. In the second half of the 1990s, cable monopolies were 
challenged firstly by telcos trying to expand their business arms. 
Then, after some false starts, both the improved capacities brought 
by digitisation and the decreasing size and expense of satellite dishes 
made subscribing to satellite services directly an increasingly pos-
sible option for viewers.

The US is one of the few countries where there is the strongest 
competition between cable and satellite providers, much to the cha-
grin of the cable operators who dislike any challenge to their cosy 
monopolies. The conflict became public in a spectacular way on 4 
February 1997 when Murdoch announced he would contribute $1 
billion to Echostar, an emerging satellite service. News Limited 
‘launched a vitriolic populist harangue against the monopolistic 
cable companies and said satellite was the future’. The next day cable 
stocks lost more than $1 billion in market value. The cable operators, 
including Murdoch’s friend John Malone, were furious. Because News 
Limited was already overstretched financially, because his partner-
ship with Echostar was not working out, and because of the fierce 
reaction of the cable industry, Murdoch retreated.19 Eventually 
Murdoch did get control of an American satellite station, DirecTV. 
But in 2007, in order to get John Malone out of the News Limited 
share registry, where his holding of just under 20 per cent potentially 
threatened Murdoch family control, he sold it, and Malone, the cable 
king, godfather of the cable industry, now became the champion of 
satellite.
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Different countries have invested very differently in these two 
delivery technologies. Each has its own advantages. Cable involves 
heavy installation costs and is best suited to densely populated areas, 
with large numbers of subscribers in close proximity to each other. 
Once the costs of installation have been met it is able to carry even 
more channels than satellite, with the possibility also of two-way 
interaction. In turn, the great advantage of satellite is the huge foot-
print it can reach. Once the satellite is successfully launched, the cost 
of adding new subscribers by installing a dish is relatively cheap. It is 
a matter of policy as well as geography, however. One would predict 
that Britain should be more suitable for cable, but satellite, especially 
driven by Murdoch’s Sky services, has had considerable first-mover 
advantages.

One of the key differences between the first and second ages of 
television is that policymakers then thought they were fixing policy 
settings for the foreseeable future. Moreover, none of the participants 
in contemporary debates imagines that new policies will last for gen-
erations. Already on the horizon are both internet broadcasting and 
the personal video recorder (PVR) or TiVo—‘smart’ VCR technology 
which will allow daily downloading of up to sixty hours of program-
ming.20 In the US, ‘Cablevision has developed technology that allows 
each subscriber to record and play shows from personal storage 
space on servers in its network. The economics favour this, since cus-
tomers won’t have to replace failing hard drives—or buy digital 
recorders in the first place’. There are unresolved legal issues, but 
‘almost every cable operator has said that if Cablevision wins, they 
will launch the same service’.21 While the original VCR allowed some 
‘time shifting’ in viewing, the new technologies challenge the whole 
notion of ‘channels’.

The second age of television has a very different policymaking 
ethos. Partly this is brought about by changes in technology and the 
changes in commercial realities that they bring. Several advocates of 
deregulation have argued, as Adam Singer has, that ‘the traditional 
model, using scarce publicly owned air-waves for the benefit of 
society, does not hold up, once all scarcity is removed’.22 Graham 
Murdock has correctly countered that ‘the organization and ethos of 
public service broadcasting was always the product of cultural strate-
gies and political requirements as well as technical considerations’.23 
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Nevertheless, it is also true that the rationales for regulation need to 
be more precisely argued in an age of abundance. However, in nearly 
all democracies, governments have refrained from taking the final 
step away from seeing television as a public good. The Australian 
Competition and Consumer Commission (ACCC) noted that the 
presence of public broadcasters in nearly all OECD countries ‘may 
be interpreted as evidence that the market outcomes from FTA 
broadcasters may not be adequate in themselves to satisfy policy 
objectives’.24

While these questions arise partly from intrinsic media consid-
erations, they have in all countries, especially Australia, been caught 
up with changes in telecommunications.

The two decades between 1980 and 2000 saw all the 
European PTTs (Post, Telegraph and Telephone organisa-
tions) move from being publicly owned utilities to 
profi t-oriented public companies freeing them up to invest 
in commercial television services. They have been particu-
larly active in new services delivered by cable and satellite, 
both of which are dual technologies used for both telecom-
munications and television.25

They come also from more general political currents. 
Governments in some countries have been less willing to fund public 
service broadcasters both because of general fiscal stringency and 
because of political displeasure with them, which helped create a 
market for ideologies questioning the very rationale for such broad-
casting. Moreover, there was not only a general anti-regulatory 
ideological current in democratic politics in the 1980s and 1990s, but 
also one that made it hard for governments to assert with confidence 
any higher purposes beyond market forces. With Prime Minister 
Thatcher asserting there was no such thing as society and President 
Reagan stating that government was the problem, not the solution, 
the age of the BBC’s first head, Lord Reith, was well and truly over. It 
was not hard then to imagine an American Federal Communications 
Commission (FCC) official describing televisions as like toasters with 
pictures.
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This free-market enthusiasm fed into the optimism about the 
fruits of technological change. As always, there was a strong theme of 
determinism running through public debates about technology. Ever 
since the computer revolution, there have been prophets saying how 
the technological changes will usher in a more utopian age. Professor 
Tom Stonier was perhaps the most optimistic of all, stating that

just as the industrial revolution eliminated slavery, famine 
and pestilence, so will the post industrial economy elimi-
nate authoritarianism, war and strife. For the fi rst time in 
history, the rate at which we solve problems will exceed the 
rate at which they appear. This will leave us to get on with 
the real business of the next century. To take care of each 
other.26

The Economics of the Multi-Channel Environment—
Springsteen’s Law
Technology does not dissolve the laws of supply and demand. The 
multi-channel environment fragments the audience. The inevitable 
consequence is that less money can be spent per hour of program-
ming. Free-to-air television was always a voracious medium, and 
while the celebratory market rhetoric of broadcasters always talked 
of meeting public demand, the other, less publicly stressed side of 
the equation was achieving cheapness of supply. The multi-channel 
environment accentuates this many times over. We might call it 
Springsteen’s Law: if there are fifty-seven channels, there will be 
nothing on.

Some other factors mitigate this apparent bleakness. To some 
extent the multi-channel environment also expands the audience. 
Increasing internationalisation expands the total audience to some 
extent, although international distribution was already built into 
quite a bit of television production. The multi-channel environment 
may also expand the audience by increasing total viewing by house-
holds because of expanded choices, especially outside the traditional 
hours of peak viewing.

These sources of expansion do not come close to meeting the 
diminution of numbers from say a five-channel environment to a 
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fifty-channel environment. So what provides the content of these 
channels? The main entertainment channels of pay TV can be 
described as an ‘after-market’, where programs originally shown on 
free-to-air TV are recycled several times over. Indeed, whereas the 
program for free-to-air TV notes which programs are repeats, the 
Foxtel program highlights which few are being shown for the first 
time. This has been a boon to the TV networks and movie studios, 
who have been able to sell again programming they had already real-
ised profits upon. It does not necessarily augur well for strong 
investment in quality programming in the future.

In addition, the limited channels available on free-to-air TV 
meant there was often a logic of exclusion of programs of minority 
taste on commercial channels. This no longer applies in the same 
way. So while, for example, soccer or basketball did not attract a suf-
ficiently large audience to justify their coverage in a five-channel 
market, they do so when there are dozens of channels. There are 
severe cost constraints on such productions, but they do offer some 
expanded choices.

Similarly the multi-channel environment does change some of 
the relationships in the TV supply chain. Together these relationships 
affect the quality and diversity of programming, the responsiveness 
to audiences and the power of different players. The ACCC distin-
guished several players and stages in the pay TV supply chain: rights 
suppliers and content suppliers; channel suppliers; wholesale pay TV 
operators; retail pay TV operators; distribution and reception.27

One area where the multi-channel environment does liberalise 
the supply chain is in the relationship between content suppliers and 
channel operators. A vibrant and innovative television production 
industry depends on whether program-makers are able to sell their 
efforts in a competitive market to the channels that might carry them. 
Is there scope for independent producers to grow and flourish, or are 
they inhibited by a monopoly market?

In the history of television, the major networks typically had an 
advantage in their dealings with program-makers. In America, the 
networks established a system of program procurement ‘that shifted 
most of the risks onto external producers—and placed most of the 
profit potential in the networks’ hands’.28 Similarly in Britain one of 
the incentives for setting up Channel Four in the way done was the 
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feeling that the BBC and ITN were too much of a closed shop for pro-
gram-makers.

With the multitude of channels offered in pay TV, it would seem 
that this oligopsony would not apply. However, the problem is more 
complex. With so many niche channels, there are not always several 
alternative buyers, especially if the program-maker wants a global 
distribution deal. For a nature documentary maker, for example, their 
relationship with Discovery Channel may be crucial. Apart from 
aspects of price, number of repeat screenings and distribution in dif-
ferent markets, there may be areas where the channel is able to 
extract an advantageous deal. Nevertheless, although cost constraints 
are often overpowering, in the new environment hardware is often 
chasing software, and there is slightly greater leverage for content 
providers, depending on other institutional configurations.

The argument of this chapter is that institutional configurations 
are crucial in ensuring competition and consumer choice. In partic-
ular monopoly and vertical integration are in two relationships. One 
is that between the consumer, the delivery platform and the pay tel-
evision service. The other is between the pay TV service and the 
channel controllers. These will be considered in turn.

Delivery Platforms, Pay TV Operators and Consumers
Basic to any discussion of subscription television is the infrastructure 
through which it is delivered. No matter how many channels the 
infrastructure can deliver, if a single gatekeeper controls access to it, 
and there is only one delivery system, the potential diversity may not 
be realised. For the consumer, there is an initial decision about pur-
chasing equipment, either a satellite dish or a cable connection. Most 
of the time, however, a decision to connect hardware is tied to a sub-
scription to a service. Especially if there are not checks and balances 
built in elsewhere, this effectively means that a monopoly in hard-
ware also becomes a monopoly in software, in the provision of 
services.

The dominant model in Australia and most other countries is 
one of extreme and rigid bundling. The business model that prevails 
is one where people must purchase a basic package, and then pay 
extra for premium services. This is rather like a customer going into a 
supermarket to buy cornflakes, and being told that to purchase that 
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product they must also buy shoe polish, dishwasher detergent and 
honey. It may well be that some sort of à la carte channel choice 
would be more attractive to potential viewers than the enforced 
omnibus consumption they must currently indulge in. This has 
recently become a political issue in the US, where FCC Chair Kevin 
Martin believes tiers (premium services) are a rip-off, and wants con-
sumers to be able to buy channels one at a time.29

The previous paragraph refers to bundling of channels, but bun-
dling in the provision of services is also an important issue in pay 
television. In America, the rise of the internet and digitisation, plus 
the liberalising intent of Telecommunications Act, led to a new era 
with cable companies hoping to move into telephony, and telcos into 
cable TV, and all accompanied by a new series of mergers. ‘It was as if 
no single company wanted to be left without a partner in this new 
and uncertain age.’30 Similarly in Australia, according to the ACCC, ‘a 
key issue is that Telstra’s dominance in telecommunications markets 
and Foxtel’s dominance in the pay TV market can act to reinforce 
each other’.31

Indeed it is competition between telecommunications carriers 
that accounts for Australia’s peculiar pattern of pay TV infrastructure. 
Former Telstra CEO Frank Blount confirmed this in 1997: ‘The deci-
sion to go into pay TV was based on the need for Telstra to defend its 
telephony business after it learned C&W Optus was targeting its cus-
tomers with a combined pay/television cable’.32 After the initial policy 
debates assumed pay TV delivery would be by satellite, Optus and 
Telstra engaged in frantic competition, both cabling the same areas, 
their choice of location driven by the wish to nullify the other, espe-
cially in Telstra’s case. Thus the Telstra cable passes 2.5 million homes, 
and Optus 2.2 million homes, and the two distribution networks are 
80 per cent overbuilt.33 Both telcos then stopped laying cable, and no 
new cable has been laid since. Even so, in 2002 52 per cent of pay TV 
subscribers received pay TV by cable and 46 per cent by satellite (2 
per cent by microwave)34, suggesting that subscription rates in house-
holds served by cable are around four times those which are not.

The ACCC goes to considerable lengths to argue the merits 
of infrastructure competition.35 It cites several authorities to show 
that countries which have strong competition have the best and 
cheapest broadband access, and that Australia has lagged here. The 
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competition between cable and satellite which has developed in the 
US is not possible in Australia36, as the same company owns both the 
cable and the satellite. Moreover, unregulated competition between 
Telstra and Optus did not lead to the optimal rollout of cable—if it 
had been directed by policy, the same investment could have resulted 
in almost twice as many households being connected.

The ACCC also notes the limits of competition in infrastructure 
as a satisfactory means of competition in pay TV.37 ‘The cost inherent 
in these practices make it too expensive for consumers to buy pay TV 
services from two or more suppliers or to switch frequently between 
suppliers.’ It also recognises ‘the costs of switching to another pay TV 
operator’.38 If a household wants to change subscriptions, if there is 
an identity between delivery platform and pay TV service, then this is 
a major and expensive operation, involving disconnecting and recon-
necting to the infrastructure.

Even recognising this, the ACCC’s hopes of competition seem 
romantic. The major textbook Entertainment Industry Economics 
comments: ‘Cable systems, by their very nature, operate in a way that 
is pretty close to what economists might define as being a natural 
monopoly: a market in which there is room for only one firm of 
efficient size (because its average cost continues to decline as its 
scale increases)’.39

Channel Controllers and Pay TV Operators
Where there is a monopoly delivery platform, and a coincidence 
between it and the pay TV service, then it creates a monopsony in the 
relationship between the pay TV service and content suppliers, spe-
cifically the channel controllers. It is not a completely one-sided 
power relationship if the channels are known to, and popular with, 
the audience. But it is a lopsided relationship. A fair price becomes 
almost impossible to determine. Certainly there is no market mecha-
nism to arrive at it. Nor is there necessarily any role in which 
consumer preferences will be decisive in such negotiations.

However, the situation is more complicated than this because in 
nearly all pay TV markets there is vertical integration, and companies 
that are pay TV operators also have a direct interest in some of the 
channels they carry. This means that the arbitrariness of the mono-
psony pricing process is also overlaid by ulterior interests, where 
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the buyer has an interest in some channels succeeding and others 
not.

Murdoch has been on both sides of such transactions. In 
Australia, as cited at the beginning of this chapter, as the access con-
troller he excluded the ABC news channel from Foxtel. In the US, as 
content provider he was excluded first by Time Warner, and then by 
others. Part of his motive for going into satellite in 1997 was that he 
felt that Time Warner had double-crossed him, that they had shaken 
hands on a deal to carry his new Fox News Channel in New York and 
then reneged and refused to run it at all.40 After his satellite announce-
ment many other cable operators openly blackballed him and halted 
negotiations to add Fox channels.41

The pioneer of this vertical integration in the cable industry was 
Murdoch’s friend, and later rival, John Malone. As cable expanded 
from the late 1970s, Malone was worried that he had signed up many 
channels to cheap contracts but knew there would be the pressure of 
price rises when it came time to renew them. He decided the best 
way to tackle the problem was to start also owning channels, ‘to own 
the pipe and the water flowing through it’.42 One of his earliest and 
most successful investments was the Discovery Channel.

Multiple System Operators (MSOs) like Malone’s TCI were 
increasingly important in the US structure, which was a series of local 
monopolies, and the key to financial viability for a new channel was 
to have a sufficient number of local systems carry it. ‘Getting TCI to 
carry a new channel almost guaranteed its success.’ But equally the 
implied threat by the biggest cable company not to carry it was a 
potent one. ‘He demanded that cable networks either allow TCI to 
invest in them directly, or they had to give TCI deep discounts on 
price since TCI bought in bulk.’43 It allowed Malone to play rivals off 
against each other; for example, squeezing Ted Turner’s CNN on price 
by threatening to drop it when NBC said it would start a news 
channel, a venture it dropped when Malone stuck with Turner. As 
part of the deal he also made Turner agree to make his new classic 
movie channel only available to cable operators, and not to wireless 
and backyard satellite outfits.44

Like many Davids, Malone had turned into Goliath, and his 
manoeuvres often merged into bullying. The largest home shopping 
channel found it could no longer get access to TCI systems once 
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Malone started his own.45 In 1991 the Learning Channel, aimed at 
kids, was put up for sale by its financially troubled owner. Several bid-
ders emerged, with one, Lifetime (owned by the ABC network and 
Viacom) offering $38.9 million and Malone’s Discovery Channel 
offering $30 million. Lifetime made an in-principle agreement to buy 
the Learning Channel, but on the same day Malone’s TCI announced 
that it would stop carrying the channel, citing a slip in quality. The 
TCI move made Lifetime drop its bid and put a chill on other possible 
bidders. Discovery purchased it for $30 million.46

In 1996 the popular sports network ESPN, owned by the 
American ABC network, in turn owned by the Disney Corporation, 
was wanting yet again to increase its rates and also to make cable 
operators carry its new ESPN2 network, which specialised in extreme 
sports. Malone reacted to this and other attempts by cable channels 
to increase their rates by reversing the process. ‘He put programmers 
on notice that instead of their charging TCI’s cable systems for their 
content, the channels would have to start paying TCI for getting 
access to their cable dial. Murdoch’s Fox News Channel had already 
begun paying as much as $13 per subscriber to be carried on cable 
systems.’ ‘TCI announced that it would be kicking off channels that 
don’t pay in order to make rooms for new ones that do’, and several of 
the most popular channels were removed. ‘TCI customers around the 
country howled. Letters poured in to local franchises. … Once again, 
Malone had raised the ire of the public. … It was hard to underesti-
mate the hatred that subscribers reserved for their cable operators, 
particularly for TCI.’47

Just as the supermarket analogy was used for the consumer 
wanting to purchase a particular item, but finding he or she also had 
to buy others, this situation is analogous to a supermarket refusing to 
carry certain lines, either unless the supplier agrees to let them 
become part-owner, or behaves differentially according to whether 
they have an interest in the product or not. Both the US and UK have 
sought to stop vertically integrated channel suppliers and pay TV 
operators from engaging in unfair practices.48 But ‘one of the main 
deficiencies of access arrangements is that they do not change the 
underlying incentives of a firm not to provide fair, timely and non-
discriminatory access to its upstream inputs when the firm also 
competes in downstream markets that rely on those inputs’.49 The 

              



Part I Platforms and Audiences72

cases involving John Malone starkly demonstrate the gatekeeping 
monopoly power of the pay TV operators; the arbitrariness of pricing; 
the potential for blackmail; and last but not least that consumers are 
hostage to corporate negotiations based on ulterior interest.

Media Blood Sports
The ulterior interests and mixed motives that vertical integration can 
lead to were fully on display in the battles over television football 
rights and the fate of Channel Seven’s failed pay TV sports channel 
C7. The first notable move in the contest for the Australian Football 
League (AFL) television rights, for the five years starting with season 
2007, came in late 2005 when Channels Seven and Ten joined together 
to defeat the incumbent consortium of Nine and Ten. Then, in a dra-
matic countermove that December, Nine greatly increased its bid. 
Several observers saw this as the last great gambit by Kerry Packer, 
who died just after Christmas, to cost his rivals money. Undeterred, 
Seven and Ten went ahead with a much more expensive bid, the AFL 
benefiting considerably from Packer’s ploy.

While the total package was settled early in 2006, a new series of 
issues then arose about its internal arrangements. The guiding 
assumption was that in order to receive other money to offset the 
huge fees they had paid to the AFL, and to protect their audience and 
advertising shares, Seven and Ten between them would not want to 
televise more than five games per round, but their obligation to the 
AFL was to televise all eight. In 2006 and some preceding seasons, the 
other three games had been televised by Foxtel on a dedicated Fox 
Footy Channel, owned by Fox Sports, which also made repeat broad-
casts of all the other games. When no agreement had been reached 
by the end of the 2006 season, Foxtel dramatically closed its Fox Footy 
Channel the day after the AFL Grand Final, dismissing its staff. A third 
Fox Sports channel soon took its place.

As negotiations dragged on, various possibilities were floated, 
such as giving some games to SBS and even to community channels, 
such as TVS Channel 31 in Sydney.50 In the end it was clear that some 
games at least would have to go to pay TV. This carried several com-
plications because Foxtel was one-quarter owned by Publishing and 
Broadcasting Ltd (PBL), owner of the vanquished incumbent, the 
Nine Network, and Fox Sports was half-owned by PBL, its partner 

              



3 Technological Abundance to Commercial Monopoly 73

News Limited owning the other half. Although the bargaining which 
is inherent in such transactions makes it hard to determine the truth 
of particular claims, the free-to-air networks charged that Foxtel had 
paid $34 million in 2006, but only wanted to pay $21 million in sub-
sequent seasons for the same three games.51

In February 2007 the AFL arrangements were finalised, and 
most commentators proclaimed Foxtel the winner as it achieved its 
wish to televise live four games a round, plus some other benefits, for 
$50 million a year plus promotional activities.52 The victory was partly 
a tribute to Foxtel’s tough negotiating skills—and some questioned 
whether it would have bargained so tenaciously with PBL—but it also 
flowed from the structural situation. It was later revealed that apart 
from raising the price, Kerry Packer had, according to Seven’s bar-
rister, ‘put a poison pill’ in the AFL negotiation, one that ‘Seven would 
be forced to swallow’ and that would allow Foxtel and its partners ‘to 
make a killing’. PBL had stipulated that they could only licence the 
pay TV rights to Foxtel. Subsequently,

the AFL had told Seven ‘with some force’ that contractually 
it would not be possible for Seven to sub-licence the pay 
TV rights to a channel market, such as a revived version of 
Seven’s C7 channel. ‘My clients have been made, as a con-
dition of buying the free to air rights, to acquire a right to 
sub-licence the pay rights to a monopolist who can sit tight 
and say, “I am not going to pay and there is no one else you 
can sell these rights to”’.53

This was not only giving the pay TV operator Foxtel the rights to 
televise the AFL, but in effect giving them veto power over which 
channel they would be shown on. ESPN, the American sports 
channel, currently carried by Foxtel but with little or no Australian 
content, had shown some interest in pursuing the pay TV rights ‘if 
the price was right’.54 This bid did not eventuate but potentially it can 
be seen that it may have put ESPN in a vulnerable position when it 
came time to renegotiate access with Foxtel if the latter was dis-
pleased.

The PBL poison pill became public knowledge because it was 
part of the testimony at what was an even greater complication in the 
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negotiations—that at the time, Seven, headed by Kerry Stokes, was 
suing News, PBL, Telstra, Singtel Optus and the National Rugby 
League (NRL) for the collapse of C7, its pay TV sports channel. Seven 
had earlier settled the actions against the AFL and Ten, who were 
included in the original statement of claims. So while these negotia-
tions for AFL television rights were going on, a court case relating in 
part to the last issuing of those rights was also proceeding, and that 
legal suit greatly increased the antagonism between the participants. 
It was one of the biggest civil suits in Australian business history, with 
Seven initially suing for compensation of over $1 billion dollars. It 
was also one of the most complex and expensive, with twenty-seven 
barristers involved and initial estimates of the legal costs at between 
$150 and $200 million dollars.55 The hearings for this case began in 
September 2005 and ended in September 2006.

As of February 2007, no judgment had yet been delivered by the 
judge, Sackville J, but whatever the outcome the hearings have given 
a great public exposure to the inner workings of the Australian media 
industry. The closing submissions alone ran to 4500 pages. However, 
the disclosure was still less than comprehensive. While Stokes, head 
of Seven, was subjected to fifteen days of cross-examination, News 
did not call Lachlan Murdoch or Jim Blomfield, the head of Foxtel at 
the time, who had told Telstra executives that News wanted to ‘kill 
C7’, and PBL did not call James Packer, even though, according to 
Stokes, Packer had said to him: ‘I’ve come to tell you that we’re going 
to take the AFL rights off you. We’re all going to get together to take 
those rights. We don’t really want to do it, but News are making us’.56 
Seven even charged that Packer’s diary had been altered, because it 
contained only twelve entries for all of November and December, 
apparently an appointment only about once every five days for this 
high-powered executive. Moreover, as a result of the discovery 
process, Seven produced 4009 emails from the relevant period, Telstra 
1749, Optus 574, but News only 49 and PBL/Nine only 30.57

Foxtel had interests as the main pay TV operator, with the AFL a 
major carrot with which to entice subscribers, but two of its owners 
also had interests in the Fox Sports channels. This raised the issue of 
whether Foxtel’s interests and the Fox Sports channels always aligned. 
It had certainly led to different financial outcomes for the various 
parties: ‘Every new customer signed up to Foxtel in 2001 cost the pay 
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TV network $162 … (while) PBL made a marginal return of $141 per 
new subscriber and News, which exerted management control over 
Foxtel, made a positive marginal return of $244’. While Foxtel itself 
only started to make a profit after ten years, Fox Sports had already 
long been profitable. In his testimony, the head of Telstra, Dr Ziggy 
Switkowski, said he thought Fox Sports was overpriced. ‘The over-
priced Fox Sports channels guaranteed profits to PBL and News Ltd 
at the expense of Telstra and Foxtel.’58

Moreover, the Federal Court heard evidence suggesting that 
News Limited and PBL would not permit Foxtel to carry the Seven 
Network’s C7 channel under any circumstances.59 ‘Yesterday’s hearing 
focused on how Foxtel, despite the fact that it had calculated it was 
cheaper and more profitable to do a deal with Seven to get the AFL 
on pay television, chose not to take up a C7 service.’ Macourt of News 
Limited said that ‘he had had “every intention” of preventing C7 being 
taken onto Foxtel at that time’. Later

he said he ‘simply did not recall’ a draft Foxtel proposal in 
June 1999, devised by chief executive Tom Mockridge, 
which showed that if Foxtel took up the C7 service it would 
add net present value to Foxtel of between $28 million and 
$70 million. … Mr Macourt agreed that in March 1999, Mr 
Mockridge was ‘fobbing off’ attempts by C7 to get on to 
Foxtel. A note written by Telstra executive Danita Lowes 
described her failed attempts to discuss the Seven offer. ‘I 
again asked Tom … if we could discuss the offer from 
Seven,’ she wrote. ‘Tom, in his nastiest voice, said, “your 
request has been noted”’.60

However, the AFL negotiations seem a model of simplicity com-
pared to the tangle of interests involved in the NRL negotiations of 
December 2000. The key document here was a handwritten fax sent 
on 9 December 2000 by Philip (News) to Akhurst (Telstra), which ‘lays 
out the content of the C7 bid, less than a week after the confidential 
bid was lodged with the NRL. It makes it clear that until Stokes’s 
C7 pay TV operation came along on 5 December with a bid of 
$43 million per year, Fox Sports (half-owned by News Limited, of 
which Philip was a director) had been hoping to pick up the rights for 
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$31 million a year’. Eventually, on 13 December, Fox Sports won the 
rights with a bid of $45 million a year. At the time Philip was both a 
director of Fox Sports and also on the NRL Partnership Executive 
Committee. This was because following the Super League war of 
1997, News owned half the NRL. In effect, the News Limited execu-
tives, Macourt and Philip, were representing both the buyer and the 
seller of the rights. According to Macourt’s testimony, ‘whatever 
money came out of Fox Sports went into the NRL and we owned half 
of both businesses, so it went from one pocket to the other’.61 In sum, 
News Limited had an interest in the sport being televised, the sports 
channel on which it would be shown and the pay TV operator on 
which the channel would be broadcast. It meant that its competitor’s 
‘confidential’ bid was going straight to News, and News would decide 
which company, itself or its competitor, should succeed.

After C7’s sporting rights expired, Optus dropped it from its 
cable offerings. Foxtel and Optus obtained ACCC approval for their 
content-sharing agreement on the grounds that Optus pay TV was a 
failing company. Two weeks after that agreement C7 closed. The out-
come left both Fox Sports and Foxtel dominant in their respective 
domains.

Conclusion
John Malone, starting from a small base, built his business up to 
become the largest cable operator in America, but he ‘never pre-
tended to be the best cable operator. TCI built wealth and made its 
shareholders wealthy by investments and complex financial engi-
neering’.62 When later he became a focus of political criticism, he 
resented the way he was criticised simply for being big. Rather he saw 
his job as ‘Working on behalf of public investors to maximize their 
wealth, period’ and ‘in our society frequently that leads you in the 
direction of trying to become as monopolistic as you can’.63 Moreover, 
‘he hadn’t mustered some of the most impressive profit margins in 
the business by coddling the subscriber base’.64 In other words, the 
key to success in subscription TV depended less on satisfying con-
sumers than on building commercial relationships, especially 
monopolistic arrangements.

Australian pay TV has also developed a monopoly structure. 
Although late in developing, with some notable early casualties, and 
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still with a relatively low penetration rate, the industry has now con-
solidated with one dominant player, which has enormous financial, 
political and broadcasting power behind it. This is in direct contrast 
to the early rhetoric about what pay TV would bring. There was talk 
of new players, of diversity, of endless choice, but instead monopoly 
has developed, a monopoly consisting of the strongest existing 
players.

The C7 case suggests that part of the reason for the slow devel-
opment is that some of the key parties gave a higher priority to 
establishing monopoly control than to growing the industry. This is 
suggested by the way News Limited in particular preferred to have 
Fox News over what would have been a much higher quality ABC 
news service, and would not countenance C7 being on the network 
even if it was a more attractive option than Fox Sports.

Monopoly owes less to Australia’s small size than to policy. 
Monopoly power, vertical integration, the veto power of gatekeepers, 
the ability to block competitors, and the lack of mechanisms to give 
market rewards to the preference of consumers—these are the domi-
nant characteristics of how pay TV has developed in Australia.

The key potential advantage of subscription television—the 
direct relationship between viewer and program or program pro-
vider—is not realised in the way that pay TV has been introduced in 
Australia (and indeed in most other countries). The rigid bundling 
model that prevails does not allow individuals to pick and choose the 
individual channels they want. Moreover, given the primitive state of 
monitoring viewing habits among pay TV viewers, and the very small 
scale of viewing among the fragmented audience, there is probably 
limited extra reward for higher rating channels.

Government policy decisions and the talk of pay television 
being a natural monopoly betray a confusion between the provision 
of infrastructure and of services. Because of the government’s failure 
to see its own role in ensuring the workings of market forces, what 
may be a natural monopoly in providing infrastructure has been 
turned into a monopoly on providing services where none needs to 
exist. Government regulation could make cable or satellite a common 
carrier, where service providers can access the technology for a fee. 
Similarly, consumers could pay a basic connection fee for access to 
the delivery platform, and then fees for various channels or packages 
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of services. Under such a model, it would be much more possible for 
a diversity of service providers to emerge. A minimal conception of 
the government’s role is not necessarily the best way to enhance the 
growth of markets.
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Chapter 4

Traditional Media Buys Online

Not All Good News for Audiences

Tim Dwyer

I see a lot of challenges ahead. Am I worried? Of course, we 
should all be worried. Powerful economic forces that favor 
consolidation are converging with regulatory policies that 
pave the way. They could yet carry the day. But I also see 
opportunity and the good news is that we still have a 
chance to avoid all this.1

Introduction
We are witnessing constant, and at times rapid, transformations in 
media industries brought about by digitisation, convergence, inter-
activity and the general business operations of global media 
corporations. These developments are reconfiguring personal, local, 
regional and national media spaces and audiences. The way we use 
media is changing.

Recent amendments to media ownership laws in Australia is yet 
further proof that powerful corporations will continue to lobby and 
apply pressure to liberalise public interest protections to suit their 
own particular interests.
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But the changing shape and contours of the media environment 
leads us to focus our attention on the nature of the media worlds 
people inhabit, and on the character and role of audience/consumer 
formations. It is important to do this because these audience/con-
sumer formations constitute the basis of engagement with the social 
and cultural world, with politics, commerce and culture.

In this chapter I want to argue that we all need to have a critical 
alertness to the bigger picture where digitisation and convergence 
are being used by media corporations to redesign the terms of peo-
ple’s engagements with the media. In this process, place-based 
audience formations like publics and communities are being supple-
mented with, and in some cases replaced by, internet-based global 
consumerist alternatives, virtual communities and social networks, 
often linked to services, brands and product flows.2

And the prospect of bringing audiovisual material and targeted 
advertising together with social networking is undoubtedly an area 
that is being pursued by Google and other corporations. Evidence of 
this trend can be seen in the announcement of a billion dollar alli-
ance between News Corporation and Google in 2006. The deal was an 
agreement making Google the exclusive provider of search and key-
word-targeted advertising for News Corporation’s Fox Interactive 
Media group, the entity responsible for managing News Corporation’s 
growing international stable of online sites.3 Similarly, the acquisition 
of YouTube by Google in 2006 for A$2.2 billion (US$1.65 billion) in 
stock positioned the search leader for further advances into the 
emerging market for video advertising, a market dominated to this 
point by Yahoo! Inc.4

As a consequence of the rise of ‘search’ businesses like Google, 
EBay, MSN, Yahoo! and Amazon, the advertising industry has been 
forced to respond to these altered practices by more strategically 
matching fragmenting audience consumers to goods and services 
through specific media providers.5 Existing computer giants such as 
Microsoft, Intel, Cisco, IBM and Apple are an important part of the 
mosaic of change too. Their vast investment strategies have an impact 
on the direction and shape of new media developments as social 
shaping of technology theorists have argued.6

Traditional media have evolved to the point where online plat-
forms are now integrated and necessary components of their 
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businesses. Therefore, the line between digital broadcasting and the 
internet is no longer so clearly demarcated. Arguably the future of 
broadcast television is the arena where the social and cultural impact 
of convergence and digitisation on traditional media is most obvious.7 
For the last half of the twentieth century, broadcast television was the 
giant of the media world. It was the medium that we talked about 
around the mythical ‘water cooler’. It was the medium we turned to 
when an international crisis threatened, and it played a key role in 
editorialising significant events related to party politics and the 
public sphere more generally. Broadcast television, whether com-
mercially or nationally funded, particularly in relation to news and 
current affairs programming, performed a public service role.8

It follows, as Nightingale has argued, that the future of televi-
sion as a public communications system with benefits for audiences 
may be jeopardised by pressure on the television industry from 
advertising, as much as from the proliferation of interactive and 
mobile media. The pressure from advertising is linked to that indus-
try’s segmentation and targeting practices, which contribute to a 
situation where little commercial value is attached to broadcast TV’s 
loyal older and very young audiences.9 These loyal but vulnerable 
audiences tend to be under-served: traditional TV’s dependence on 
advertising revenue forces it to provide programming that delivers 
the audiences advertisers want; while its more dependant and loyal 
audiences find less and less acceptable viewing that is available.10

A consequence is that one of the most pervasive aspects of the 
emerging mediascapes is a significant alteration to the relationship 
between audiences and media service providers. In the past audi-
ences were packaged and traded alongside the advertising spots or 
spaces a medium offered, but media content was delivered to audi-
ences at a reduced cost or free, thanks to advertising. The value of 
advertising spots was directly related to the size and composition of 
the audiences they could deliver; this trade generated the revenue 
that funded content production as well as its distribution costs. It 
also created a situation, now increasingly seen as problematic by 
media industries, where audiences expect that when they turn on 
their television or radio, or access the internet, they should automati-
cally be able to access media services. If audience expectations of free 
services could be changed, then media companies could offset the 
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increased production costs associated with generating content for 
the new multi-platform environments and their requirements for 
diverse content.

The acquisition of MySpace by News Corporation from Intermix 
Media in 2005 for approximately A$770 million (US$580 million) is a 
live case study in how these dynamic relations between audiences, 
advertisers and vertically integrated media corporations are evolving. 
The problem for media corporations is one of putting in place the 
right mix of user-generated and corporately controlled content for an 
optimised audience experience, and through this to eventually gen-
erate shareholder returns. But this is no easy matter of hitting on the 
best ‘business model’: there are many interrelated factors which 
render this moving target problematic. It’s a complex new juggling 
act, on the one hand, to shape, direct and maintain these vast audi-
ence aggregations and to have them work towards a profitable bottom 
line, while on the other, not to ‘frighten the horses’; to interfere with 
the utility and pleasurable engagements that sites like MySpace offer 
audiences would be to undermine their popularity.

Dismantling Ownership Rules
The pressure to liberalise existing media ownership rules has been a 
leitmotiv of media policy debates in Australia, the UK, the US and 
other comparable democratic nations for over a decade. These pres-
sures continue unabated. In a development of historical import, in 
2006 the Howard government significantly amended cross- and for-
eign-ownership restrictions that had been in place since 1987. This 
signals a new era of media concentration and further reduction of 
diversity in viewpoints and opinions.

After a short and carefully stage-managed industry consultation 
process in 2005–06, a ‘one size fits all’ deregulatory framework that 
limits ownership to ‘two out of three’ categories of traditional media 
of radio, TV and newspapers was passed by a Senate controlled by 
the ruling Liberal/National Party coalition. This new rule was cou-
pled with numerical limits of a minimum of four separate media 
ownership groups per market in regional areas, and five in metro-
politan areas. In effect, the rule was implicitly conceding that there 
would be adverse political, economic and cultural effects from con-
centrated ownership.
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Throughout their first decade in power, the government’s rhet-
oric for justifying the removal of the cross- and foreign-media 
ownership rules often invoked references to notions of ‘not being left 
behind’ in the global technology race, or assertions that ‘cross-media 
restrictions prevent alliances between traditional media outlets and 
new media outlets’. These were grossly misleading statements 
because cross-media rules were only ever intended to restrict con-
centrated ownership in specific mass audience traditional media—TV, 
radio and newspapers. They were never meant to cover other tradi-
tional media such as magazines or pay TV, nor did they apply to new 
media of the internet, telecoms and their various bandwidth-seeking 
devices. Two major new media alliances in Australia, ninemsn and 
Yahoo!7, have been in place for several years now and brought 
together Publishing and Broadcasting Ltd’s (PBL) Nine Network and 
Microsoft and the Seven Network and Yahoo!. These ‘old’ and ‘new’ 
media platforms are in the business of cross-leveraging branded con-
tent in a mutually advantageous way.

It is noteworthy that the first developments in the wake of the 
removal of the cross- and foreign-media reforms were not the awaited 
media merger and acquisition feeding frenzy. Rather, the key moves 
were characterised by opportunistic debt refinancing based on the 
share price bubble, courtesy of the government’s legislative package. 
Predictably, when the share prices rose in the wake of the passage of 
the Broadcasting Services Amendment (Media Ownership) Act 2006 
(Cth), Australia’s largest media corporations were able to take advan-
tage of the situation and go ahead with rehearsed set moves.

Undoubtedly these were only the preliminary strategic moves 
on the ownership chessboard. So we saw PBL announce a deal selling 
off half of its television and magazine business, raising A$4.5 billion 
in capital in anticipation of the new rules.11 Specifically, PBL would 
receive the A$4.5 billion of cash from the sale of 50 per cent of PBL 
Media (the purpose-built joint-venture vehicle), which covers the 
Nine Network and associated TV licensee companies, ACP maga-
zines, carsales.com.au and ninemsn, to the US private equity firm 
CVC Asia Pacific. Of this amount, A$3.8 billion is to be debt funded by 
the new business.12 While some media industry commentators con-
sider that PBL will retain control through its half share of the media 
assets, they also note the high likelihood that, over the longer term, 
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there will be adverse effects on both employees and audiences 
since CVC’s shareholders will demand that the business extract effi-
ciencies wherever possible.13 In a corporate culture where news and 
current affairs programming is already no longer a priority, costly, 
well-resourced news and current affairs programming will be a key 
casualty.14

News Corporation bought a self-described ‘strategic’ 7.5 per 
cent stake in Fairfax for more than A$360 million ahead of the imple-
mentation of new ownership laws. Financial commentators expressed 
several views: that the investment was related to a possible alliance 
with Fairfax of online assets, and that it was strategic positioning to 
have a say in future takeover plays, as both a buyer and seller. 
Macquarie Media group bought a strategic 14.9 per cent, A$170 
million stake in Southern Cross Broadcasting, the owner of some 
highly profitable AM-band talk stations in Melbourne and Sydney, 
the Ten Network’s regional TV network, and the production house 
Southern Star, among other assets. Should these groups merge on 
lifting of the rules, it would create Australia’s largest radio group.

Television group Seven Network Ltd secured a strategic 14.9 per 
cent stake in West Australian Newspapers Holdings Ltd, the max-
imum the existing law allows until proclamation of the new Act, when 
a 19.9 per cent stake will be permissible under the Corporations Law 
prior to any takeover bid being launched. Soon after these events, 
and also cashing in on the share price bubble created by the immi-
nent introduction of the new laws, Independent News and Media, 
the Irish parent corporation of APN News and Media, already with a 
41 per cent controlling interest, indicated its intention to implement 
debt financing arrangements with US private equity firms, to move to 
a position of full ownership and control, subject to shareholder 
approval.

In another important move, read as a version of the PBL/CVC 
Asia Pacific play, Kerry Stokes’s Seven Network struck a A$4 billion 
deal with the world’s largest private-equity group, the US-based 
Kohlberg Kravis Roberts. Again, like the Packer deal, a 50 per cent 
share of the company was sold off to create the vehicle ‘Seven Media’ 
(the 14.9 percent stake in West Australian Newspapers Holdings Ltd is 
held by Stokes interests outside the new joint venture company). 
Seven received A$3.2 billion, comprising A$2.5 billion of debt 

              



Part I Platforms and Audiences88

underwritten by a group of banks, and A$735 million as funded by 
the private-equity group investors in Seven. And as with the PBL/CVC 
Asia Pacific deal, the new equity is held in convertible notes until the 
new laws removing cross-media restrictions take effect.15 Critical 
News Corporation newspaper editorials, reflecting their disadvan-
taged position in the media ‘reforms’, noted, on the one hand, the 
continuing protectionism on the government’s part of incumbent 
free-to-air TV providers, and, on the other, predicting less diversity of 
choice, local content and overall quality of programming as the busi-
nesses were squeezed to repay debt.16

Many media analysts have long considered that a logical conse-
quence of repealing the cross-media rules would be the acquisition 
of the Fairfax group by a media corporation no longer prevented from 
expansion into newspapers. PBL, and to a lesser extent the Seven 
Network, have often been touted as likely acquirers. In the event, 
Fairfax made a pre-emptive defensive move and initiated a merger 
with the Rural Press group creating Australia’s largest media group—
it holds more than 240 regional, rural and community publications, 
nine radio stations and the leading New Zealand internet site 
TradeMe, as well as twenty agricultural titles in the US. The total deal 
was valued at around A$9 billion (including A$2.3 billion in debt). It 
remains to be seen at this juncture whether a company of this size is 
beyond the clutches of News Corporation, PBL Media or Seven 
Media.17

Rationales for Plurality and Diversity
Despite the at times indirect connection between ownership and 
content, there has been longstanding international support for the 
proposition that plurality in ownership is more likely to promote 
diversity of opinion than other, non-structural approaches to regula-
tion. In other words, structural limits on the number of media outlets 
owned by one proprietor has been regarded as a precondition for 
achieving a diverse range of viewpoints in Australia and a range of 
other democratic nations, including the UK and the US.18 It has also 
been assumed by parliamentarians and policymakers that concen-
trated ownership confers power on owners to sway governments; this 
kind of influence can be in relation to either their media or non-
media assets.
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In the context of the Australian media ownership reforms it is 
significant that both the UK and US prohibit full print-broadcast 
cross-ownership. But in fact there has been significant liberalisation 
and consolidation within single media sectors in both these coun-
tries. In a sense this is a predictable feature of the market logic of 
‘neo-liberal globalisation’.19 As Bettig and Hall argue, ‘media concen-
tration is an ongoing trend that follows the predominant tendency 
with capitalism toward centralization of economic power in the 
hands of oligopolies’.20

In the lead up to the historic repeal of Australia’s media owner-
ship laws, the Media Entertainment and Arts Alliance (MEAA) teamed 
up with the online investigative journalism outlet Crikey to survey 
working journalists on critical issues likely to affect them. Premised 
on an understanding that a useful litmus test of the likely impacts of 
media ownership deregulation was to ask the profession itself for its 
views, specific findings included:

• 82 per cent believed the changes to the media laws will have a 
negative impact on the integrity of reporting

• 85 per cent said the changes will reduce diversity
• 87 per cent were opposed to the removal of cross-media laws
• 74 per cent were opposed to the removal of foreign ownership 

restrictions
• 53 per cent said they were unable to be critical of the media 

organisation they work for
• 38 per cent said they had been instructed to comply with the 

commercial position of the company they work for
• 32 per cent in print media (34 per cent in TV and radio) felt obliged 

to take into account the political views of their proprietor
• 63 per cent believe Australian media companies/owners have 

‘too much infl uence’ in deciding how Australians vote
• 71 per cent said media companies/owners have ‘too much 

infl uence’ in determining the political agenda.21

Yet it remains unclear to what extent diversity in media owner-
ship actually resonates as an important public policy issue within the 
wider community. While diversity in ownership is subject to ongoing 
debate in political and academic circles, there is relatively little 
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research, in Australia at least, as to whether concentration in media 
ownership matters to the wider community, or indeed whether the 
wider community perceives a strong correlation between ownership 
concentration and lack of diversity.

In Content, Consolidation and Clout: How will Regional Australia 
be Affected by Changes in Media Ownership?, the authors found that, 
at least in respect of regional media, issues of media ownership per 
se are less important to people than the quality of journalism and the 
relationship between local media outlets and local power elites.22

In Australia, many, although not all, of the major media organi-
sations supported the removal of the long-standing laws limiting 
concentration of media ownership.23 The few larger corporations 
opposing the reforms, including News Corporation, did so on the 
basis that the proposed changes were insufficiently deregulatory, and 
thus unable to deliver the radical changes that would permit them to 
acquire any media assets they wished. On the other hand, smaller 
independent media groups were able to distinguish between their 
own commercial gain and a wider public interest served through 
access to diverse news and information resources.

For example, in their submission to the 2006 Senate Inquiry into 
media ownership reform, the lobby group Independent Regional 
Radio (IRR) saw the proposed amendments that were passed by the 
parliament as fundamentally flawed, arguing that the provisions 
relating to regional media should be deleted. Focusing on the impact 
of the proposed changes in regional areas, IRR opposed relaxation of 
cross-media ownership restrictions in regional markets on the 
grounds that:

• no public benefi t can be demonstrated by the government
• removing the restrictions will reduce the existing diversity of 

both ownership and content wherever mergers occur
• removing cross-media restrictions would almost certainly enable 

one media group to dominate and exploit a market without the 
possibility of competition by another group on equal terms

• power would be conferred on a single media proprietor with 
multiple infl uential media outlets to set the news and current 
affairs agenda within its market and to infl uence public opinion, 
especially on matters of local interest and issues of concern.24
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Against this background of consolidating traditional media 
ownership, a process of acquisition and building new media assets 
has been a primary objective of media corporations. I want to con-
sider this process in, mostly, the Australian context, although of 
course the corporations involved are global players, and in most 
instances purchases of media assets will have industry and audience 
implications at a number of levels: internationally, nationally, region-
ally and locally.

Acquiring Online Assets
There were a significant number of purchases of online media assets 
by traditional media corporations in the period 2004–06 (see Table 
4.1). In terms of a specific trend, this resurgence in the acquisition of 
online sites from approximately 2004 onwards is well beyond the 
period usually seen as the ‘dot-com’ boom and bust era, 1995–2001. 
In other words, there has been a more recent spike in acquisitions 
from 2004, even though over a longer time scale, from around the 
turn of the century, there has been a continuing pattern of both ‘old’ 
media and larger internet corporations investing in ‘new’ media 
assets.

The buying up of these ‘B2C’ (business-to-consumer) and ‘life-
style’ content sites are part of an audience aggregation strategy to 
enhance the attraction of the traditional media’s online presence, as 
seen, for example, in the ninemsn or news.com.au portals. They can 
be interpreted as ‘value-adding’ to the ‘plain vanilla’ news, informa-
tion and other programming brands already available in ‘full service’ 
portals, as visitors navigate through their online malls.25

Online classified businesses have been a key category for tradi-
tional media to buy into and to extend their own assets. For example, 
realestate.com.au is a survivor of the 2000 tech wreck and is 58.4 per 
cent owned by News Corporation. Realestate.com.au is claimed to be 
News Corporation’s most profitable online asset in Australia and is 
reported as having increased its share price by 70 per cent in the 
2005–06 period. Real estate classified sites are reliable cash cows for 
traditional media: they are businesses built on enhancing existing 
print media assets, or in some cases have been acquired outright. 
This explains Telstra’s acquisition of 51 per cent (A$342 million) of 
the Chinese real estate site Soufun. Soufun has a large audience in 
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China—some 40 million users and 400 000 advertisers—and appar-
ently is seeing revenues double annually.26

Table 4.1: Selected Online Acquisitions by Traditional Media Corporations, 

2004–06

B2C Category Online Business Acquiring 

Corporation

Estimated 

Amount 

(A$million)

Local search True Local News Corporation 15

Social networking MySpace News Corporation 770

Mobile content Jamba News Corporation 250

Employment 
classifieds

Simplyhired News Corporation 4.5

Games IGN Entertainment News Corporation 854

Mobile marketing 5th Finger PBL/ninemsn na

Content provider HWW PBL/ninemsn 14

Employment 
classifieds

seek.com.au PBL/ninemsn 285

Car classifieds Carsales.com.au PBL/ninemsn 270

Holiday bookings Stayz Fairfax 12.7

Auctions Trade Me Fairfax 675

Relationships RSVP Fairfax 39

Classifieds Trading Post Telstra 636

Real estate classifieds Soufun Telstra 342

In the twelve months to July 2006, it was reported that News 
Corporation had outlayed A$1.5 billion on ‘new breed’ internet com-
panies, ‘including online communities devoted to gaming, sports and 
movies, plus a startling eruption of youthful energy known as 
MySpace’.27 This is a huge sum. However, compared with the total 
market capitalisation of News Corporation of around US$55–60 bil-
lion, it’s a small percentage overall. A corporate explanation offered 
by News was that the ‘combined sites will also provide a powerful 
cross-promotional opportunity for Fox’s television and film content 
and enable the company to more efficiently introduce new products 
and services using its enhanced web presence’.28

News Corporation also bought the US internet games company 
IGN Entertainment for A$854 million (US$650 million). Under the 
deal, IGN and its many associated properties, including IGN.com, 

              



4 Traditional Media Buys Online 93

GameSpy, FilePlanet, Rotten Tomatoes, and TeamXbox, have been 
folded into News Corporation’s Fox Interactive Media division.

Prior to entering into the private-equity joint venture with CVC 
Asia Pacific in late 2006, PBL bought a further 2.7 per cent of seek.
com.au for A$35.2 million, taking its controlling stake to approxi-
mately 27 per cent in the local employment classifieds leader. In late 
2003 seek.com.au had sold a quarter of the business to the Packer 
family (PBL) before floating the company, which is now reported to 
be capitalised at around A$1 billion.

These acquisitions are indicative of the shift in advertising from 
traditional media to online media and the decline in newspaper read-
ership from the end of the twentieth century. And while overall 
newspapers and free-to-air TV are expected to continue to have the 
lion’s share of total advertising spend dollars until around 2010, after 
that time their combined clout is predicted to be outpaced by new 
media. Most of this growth will of course come from the online sector, 
with the internet in Australia expected to represent around 13 per 
cent of the total advertising market by 2010, when it is estimated it 
will be worth A$1.78 billion.29 However, the global ramifications for 
classified advertising are even starker, as this snapshot of acquisitions 
testifies. One estimate has it that a quarter of print classified ads will 
be lost to online media in the next ten years. Overall, when consid-
ered globally, newspapers claimed 36 per cent of total advertising 
in 1995 and 30 per cent in 2005, and it’s predicted this will become 
25 per cent by 2015.30

During the period 2004–06, there have been many mergers and 
acquisitions of valuable sites by new media corporations in the online 
space. Any list of acquisitions will be necessarily incomplete and only 
a snapshot of the wider canvas, but it is worth briefly noting some of 
the more interesting buys:

• social bookmarking site Del.icio.us sold to Yahoo! for US$41 
million

• photosharing site Flickr sold to Yahoo! for US$54 million
• popular blogging site Weblogs, Inc sold to US internet giant AOL 

for around US$33 million
• in-game advertising company Massive sold to Microsoft for 

US$500 million
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• 5 per cent of online content aggregator AOL sold to Google for 
US$1.35 billion

• social networking/content aggregator YouTube sold to Google 
for US$1.65 billion.

These purchases signal both shifting new media industry prac-
tices and audience usage in the mediascape. For example, in adding 
social bookmarking and tagging site Del.icio.us to its social com-
puting portfolio, Yahoo! was aiming to extend and further cement its 
connection with new media audiences. The attraction of tagging is 
that when enough people tag particular sites, then the ‘collective 
intelligence’ of audiences is mobilised—and commodified. For a cor-
poration like Yahoo!, the main drawcard is that it can boast to 
advertisers that its audiences have a richer and more satisfying 
experience.31

From Free Social Network to a Colossal Marketing Machine
In an interview for Wired magazine about MySpace, it was suggested 
that Rupert Murdoch was betting on ‘transforming a free social net-
work into a colossal marketing machine’.32

Indeed, News Corporation has signalled that it will use MySpace 
to deliver its own branded TV and movie programming on demand. 
However, by its own admission, News is not entirely clear of the tra-
jectory of that outcome. At the time of writing, MySpace had 125 
million registered users with localised sites in the US, the UK, 
Australia and Ireland, and was about to add France, Germany and 
Japan. Now while News knows it is dealing with a dynamic set of 
relations between audiences, advertisers and MySpace within a 
US$70 billion dollar corporate empire, exactly how they will make it 
generate the kind of revenues that justify the A$770 million invest-
ment is another matter.33

But how can we best describe MySpace? This was how 
BusinessWeek put it:

With a heavy focus on music, it has become a part of daily 
life for teenagers and young adults nationwide. Members 
create highly personalized home pages loaded with mes-
sage boards, blogs, photos, and streaming music and video. 
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People use it to stay in touch with friends and meet other 
people. Driven by the expressiveness of its members, the 
social-networking site has emerged as an important chan-
nel for online advertising. TV shows and new music are 
often debuted on MySpace.34

And it’s not just the younger demographic either: some profes-
sors have MySpace profiles too! Rosenbush argued that MySpace had 
succeeded where others ‘have generated buzz but then failed’ 
because of its origins in the LA music and club scene, and precisely 
because it was not ‘concocted by Silicon Valley tech types or New York 
bankers’. He suggests that MySpace set out to be exciting and the 
early users included actors, models and musicians.35 It is also the case 
that bands have become successful through making available their 
music and video clips for free, without the need for a recording con-
tract. Clearly, it’s also explained by Metcalfe’s Law—the value of a 
network increases proportionally with the number of users.

Although Murdoch and others at News Corporation insist they 
do not know how they will get a return on their investment, or what 
the precise ‘business model’ will be, some within the News empire 
have their own ideas. Jeremy Philips, an executive vice-president for 
strategy and acquisitions, argues the merits of the MySpace acquisi-
tion in terms of a ‘2 legs’ analysis: in his view the MySpace business 
sits between a leg for content and one for distribution, the traditional 
areas of the News Corporation business. He suggests it’s neither com-
pletely one nor the other; rather, it shares aspects of both: it is a 
media platform.36 In other words, there is a content distribution 
strategy logic for a large media corporation like News, where they can 
leverage a multitude of branded proprietary content and their audi-
ence platforms. In short, it forms part of an integrated strategy to 
keep up with the media consumption patterns of young audiences—
particularly in the 15–25 year old demographic. Wired offers this 
explanation, and it’s worth quoting at some length:

Think of MySpace as an 80 million-screen multiplex 
where YouTube videos are always showing … There may 
not be a working band or musician left in the English-
speaking world who doesn’t have a MySpace profi le. Ditto 
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comedians, artists, photographers, and anyone else trying 
to catch the public eye. Why is Disney promoting Pirates of 
the Caribbean: Dead Man’s Chest on a News Corp. site? 
Because that’s where the viewers are. And that’s what a 
platform is: the place you have to be. MySpace is doubly 
important to an old media armada like News Corp. as it 
navigates the infi nity of distribution channels created by 
broadband, mobile devices, and search engines … Umair 
Haque, who runs the trendy London media consulting 
shop Bubblegeneration Strategy Lab, puts it succinctly: 
‘MySpace’s challenge is to do for branding what Google did 
for ads—to create a hypereffi cient form of interaction.’ In 
plain English, audiences create hits. Make that happen 
more quickly, cheaply, and reliably, and you have a philos-
opher’s stone for media: a Net-fuelled word-of-mouth 
machine. ‘You’ll see us morphing from a content company 
into a marketing company,’ Levinsohn (who came up with 
the plan to buy MySpace for Murdoch) says, ‘a youth mar-
keting company especially, because that’s where everything 
starts. No one is going to be able to control the fl ow of con-
tent the way we used to. MySpace gives us the ability to 
look inside and understand how hits get created’—that is, 
to spot micro-niches, track early breakouts, and identify 
hot IM buzzwords as they bubble up.37

In 1997, Pierre Lévy coined the term ‘collective intelligence’ to 
refer to the capability of large audiences to influence media output.38 
The dramatic rise of search engine businesses and social networking 
only reinforces this pattern. He also proposed that we are living 
through a technological evolution that will result in diminished 
dependence on ‘molar’ technologies (like mass broadcasting or the 
Hollywood studio system). For Lévy this will lead to the replace-
ment of that dependence by user/audience participation in 
‘molecular’ communication environments like internet-based 
weblogs and email, in mobile phone-based forms like text messaging 
or picture phoning, or in game-based environments where system 
users routinely create new communicative forms in the process of 
engagement.
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These developments have important implications for how audi-
ences access and participate in new media, and therefore for how 
political processes occur in society. A new media context where audi-
ences themselves decide what stories will be made and how they will 
be told increases the possibility that stories that question established 
interests may gain currency and result in destabilising social or polit-
ical action, regardless of whether those stories are true or not. But 
equally, such contexts could mean that truth claims of established 
interests are unchallengeable regardless of their reliability. As Castells 
has argued, with a process where digital media amplify and deepen 
the pre-existing sociocultural shift from place-based affiliation to 
‘networked individualism’ there are fewer non-digitised public 
spheres where truth claims can be publicly contested.39 The corollary 
is that established interests hold a much more powerful position than 
single consumers and citizens.

Digital News and Information Genres
Behind new developments in delivering audiovisual content to audi-
ences over the internet are important questions in relation to the 
availability of diverse, meaningful sources of information, which 
remain critical in a healthy democracy. Even though the technolog-
ical characteristics of media provision and consumption are 
changing, few would dispute that news and information are privi-
leged genres and that they remain the responsibility of our 
parliaments, corporations and civil society groups. Dessauer has 
reviewed the growth of internet use in the US (faster than any pre-
vious medium) and the increasing use of news on the internet.40 Her 
findings were mixed and it was too early to make conclusive state-
ments: some benefits include the broadening of the definition of 
‘news’ and formats, mobility, and news delivered in a 24-hour cycle. 
But there are also detriments, mainly arising from the repurposing of 
news brands originating from traditional media outlets.

A key question for twenty-first century citizenship is whether 
new information and communication technologies (ICTs) are leading 
to a splintering of civic discourse or revitalising public-sphere com-
munication by allowing new forms of information provision. Many 
websites use RSS (Really Simple Syndication) feeds to alert us to news 
from our favourite websites. In this context of changing business 
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models and methods of audiovisual delivery, matching the regulatory 
frameworks governing network ownership and content provision 
structures with audience needs requires a new perspective. Arguably 
this issue is even more acute in rural, regional and remote communi-
ties, who traditionally have less service options than metropolitan 
areas, and where concentration of ownership can be more conse-
quential.

While some commentators suggest that internet diversity con-
stitutes an alternative to existing media power, others argue that 
claims about the diversity of opinion in new media are greatly over-
stated. In fact, a number of studies have shown that most news 
content on the internet is repurposed or supplied by traditional 
media sources.41 This should be a matter of concern for governments 
and civil society groups wishing to promote diversity of opinions and 
viewpoints in new media.

Yet debates over the implications of online news formats are 
dividing expert commentators. Turner has argued that online jour-
nalism remains an elite, individualistic pursuit, lacking sufficient 
audience reach or the pro-social objectives of public service broad-
casting.42 By contrast, Dennis argues that ‘the Internet has greatly 
benefited journalism by allowing for the development of new media, 
whether websites, cable outlets, or so-called web TV alongside tradi-
tional media that have cautiously used it as a platform’.43

If it is the case that younger audiences’ media consumption is 
shifting dramatically then this is a major concern for all democra-
cies.44 In particular, it raises concerns about the power and influence 
of new online media and the functioning of contemporary plural 
nation-states. The Carnegie Foundation’s study ‘Abandoning the 
News’ has provided forceful data for advocates of media liberalisa-
tion. After all, how can you argue against data that in effect is saying 
this is how younger US audiences (18–34 year olds) are using media 
today, and that they will soon have a greater influence on media 
industries? The Carnegie study showed these audiences (more than 
50 per cent of this age cohort) are accessing internet portals (for 
example Yahoo! and MSN) and local TV newscasts more frequently 
than network or cable TV websites, traditional newspapers, cable TV 
general news programs, national TV network newscasts, newspaper 
websites or local TV station websites. Considering current trends in 
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media consolidation and globalised consumption habits, Australian 
audiences will resemble their US counterparts even more in the 
future. As Clark quite rightly asks: ‘Where will young people be kept 
informed about a range of political, social, health, education and 
international news in an increasingly fragmented media landscape, 
where recognised benchmarks for fairness and accuracy are regarded 
as vestigial organs of a past era?’45

Over the longer term we need to track how changing media-
delivery modes will affect the important policy settings of universality, 
equitable access and service provision to diverse publics. Traditionally, 
the model of professional news interpreters/makers (journalists) has 
dominated both commercial and public-service news media provi-
sion. Now, hybrid forms delivered over broadband internet networks 
that mix those earlier forms with netizen/blogger modes of practice 
are creating new audiences. The implications of these developments 
for the provision of news and information content in democracies 
are potentially far-reaching.

The complexity for regulatory agencies arises from the wide 
variety of news formats and services on the internet, and their dif-
ferent levels of mediation and general ‘trustworthiness’: online news 
(run by both traditional media outlets and ‘new’ media owners); 
internet radio news; expert organisation websites; expert and opinion 
blogs; audio and video podcasts; SMS (Short Message Service) news 
alerts; and RSS feeds. In the public sphere the provision of ‘trust-
worthy’ news has historically been an important issue for democratic 
governments, policymakers and regulators. And these changing 
categories of news raise a series of issues, including: Will policy 
and regulation be able to apply this notion to these different internet 
formats and technologies? What important roles do news and infor-
mation formats have in this public-sphere space? And, what is the 
future of community and alternative media within new media-
scapes?

An Evidence-Based Approach to Media Ownership Reform
If, as the data clearly shows, media consolidation and concentration 
of ownership is an ongoing feature of our mediascapes, how should 
policymakers respond? An important contribution to be made by an 
evidence-based approach to policy reform will be to recognise these 
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trends, and recommend that appropriate measures are taken to max-
imise the diversity of available sources of media content. These 
measures may be a combination of the regulatory levers that have 
been traditionally used by governments, as well as newer 
approaches.

There is no doubt that the rise of the internet is changing how 
news and current affairs information is accessed. Yet that access 
needs to be considered in light of the evidence in relation to owner-
ship of the most-used new online media. The major incumbent 
media operators (in broadcast and print) are also the owners of the 
most-frequented websites and portals. As Sparks notes, ‘offline media 
across the spectrum from print to broadcasting have strong online 
presences’.46 Similarly, opinion polling in Australia shows that of the 
25 per cent of people who regularly use the internet to obtain news 
and current affairs, around 90 per cent of them rely on websites con-
trolled by or associated with traditional media sources.47

A poll of Australian audience opinion by Roy Morgan Research 
in 2004 asked the question: Which one media is your main source of 
information on Australian and international news and current affairs? 
Television was the most-used source for both Australian and interna-
tional materials, with 56 per cent and 66 per cent respectively of those 
surveyed naming this medium. The internet was used by 3 per cent 
of those polled for Australian news and current affairs, and by 5 per 
cent for international news and current affairs.48 Another Morgan poll 
in March 2006 revealed that ‘when Australians go online for news 
their main sources are Fairfax or News Corporation, the two giants of 
print media in Australia’. The next two most-visited sites were those 
of the free-to-air networks, ninemsn and the ABC. Morgan reported 
that ‘the news arm of Internet portal Yahoo!, Yahoo! News, was a dis-
tant fifth’.49 Another interesting statistic is that ‘three main traditional 
media companies control more than 70 per cent of the internet news 
sites—Fairfax (35 per cent), News Corporation (25 per cent) and PBL 
(13 per cent)’.50

At this stage in the evolution of Australian media it is reasonable 
to conclude that news and information delivered by free-to-air TV, 
radio and newspapers are still the most popular sources, and there-
fore justify continued ownership restrictions in some form. The 
evidence is that the removal of the former rules and the consolidation 
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of existing owners across multiple platforms will further concentrate 
cross-media ownership, reducing the diversity of news sources avail-
able to audiences.

The battle over media ownership continues in the US. In 2006, 
an alliance of public interest groups filed their submission to the 
Federal Communications Commission’s (FCC) Review of the 
Commission’s Broadcast Ownership Rules. Specifically, the alliance 
filed comments in relation to three main rule-making areas: on the 
Cross-Ownership of Broadcast Stations and Newspapers; Rules and 
Policies Concerning Multiple Ownership of Radio Broadcast Stations 
in Local Markets; and on the Definition of Radio Markets. These 
organisations argued that, jointly, they were dedicated to ‘increasing 
the diversity of voices in the media’ and saw their role as being to 
‘promote a free and vibrant media, full of diverse and competing 
voices, which is the lifeblood of America’s democracy and culture, as 
well as the engine of growth for its economy’.51

The immediate past history of ownership policy formulation in 
the US is relevant to Australia’s current debate. The US Court of 
Appeals for the Third Circuit had reversed the Commission’s decision 
in its 2002 ‘Biennial Regulatory Review pursuant to Section 202 of the 
Telecommunications Act of 1996’. In that controversial decision the 
Commission significantly relaxed rules regulating multiple and cross-
ownership. The court remanded the rules to the FCC for further 
review in Prometheus Radio Project v. FCC.52 The Prometheus case 
held that the FCC had erred in its review of ownership regulations 
because it had applied a presumption in favour of eliminating or 
relaxing the rules. The Prometheus submitters argued that it was the 
FCC’s role to undertake reasoned analysis, not to simply consider 
competition effects but to examine ‘whether the public is actually 
being served by a diversity of voices and whether the current rules at 
least help to maintain those voices’.53 Clearly, this advice needs to be 
applied in the Australian context by our media policymakers and reg-
ulatory authorities.

In support of their arguments, the alliance of public-interest 
submitters marshalled a range of evidence on media usage by the 
wider public (not just younger audiences) that indicates a depend-
ence on traditional media. They relied on studies undertaken for the 
National Association of Broadcasters and the Radio-TV News 
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Directors Foundation (RTNDF), demonstrating that the majority of 
people receive their news from local television. The RTNDF study 
found that ‘people like traditional media … and that prediction of the 
imminent demise of traditional news media are premature. That is 
especially true for local television’.54 They cite another study con-
ducted by the Consumer Federation of America, Consumers Union 
and Free Press indicating that ‘newspapers and television are the 
overwhelmingly dominant sources of national news and information, 
while reliance for local news is dominated by local television, local 
newspapers (daily and weekly), and local radio’.55

Conclusion
In this chapter I have argued that there is a resurgent trend for tradi-
tional media corporations that had a dominant role in the last 
century, including for use by advertisers, to expand their businesses 
into the online space. The account presented here concerns a familiar 
process that we usually refer to as ‘capitalist accumulation’. The 
updated description in the context of intensifying internet protocol 
networks and e-commerce is ‘digital capitalism’.56 In this period of 
ascendant neo-liberalism, corporations in communications media 
markets are exploring new ways of amassing audiences for the pur-
poses of building and maintaining profitable consumer media 
cultures. Marketisation of access and use and ‘networked individu-
alism’ are the hallmarks of these developments.

So on one level the buying up of these online assets is a ‘more of 
the same’ strategy for media conglomerates. After all, corporations 
such as Google or News Corporation have deep pockets to use in 
buying assets from various convergent sectors where they perceive 
there to be benefits. And it’s evident that there is both uncertainty 
and innovation in the way that convergence and digitisation are 
being used by media corporations to redesign the terms of people’s 
engagements with the media. MySpace, Google Video, YouTube and 
the full range of interactive e-commerce sites that people engage 
with suggest an ongoing tension between the ‘segmenting’ and the 
‘society-making’ tendencies in media industries.57 Equally, access to 
news and information forms are undergoing related transformations 
linked with audiences’ changing usage of new media technologies.
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The implications of traditional media more intensively inte-
grating with online media are ‘not all good news’ for an informed, 
mainstream citizen audience. In the Australian context, as traditional 
media corporations reconfigure themselves as digital and convergent 
business operations, and build their online consumer malls, the 
bottom-line demands of global private-equity capital are unlikely to 
allow much scope for thoughtful news journalism, or other forms of 
more questioning information programming. In these circumstances, 
the policy response by governments and their regulatory agencies 
needs to be underwritten by an evidence-based approach in the 
public interest; recognising that media consolidation will have 
adverse effects on ‘democracy maintaining’ news and information 
genres, on localism, and on diversity in general. Therefore, the onus 
must fall on our legislators to develop public-interest legal frame-
works in consultation with the wider community.
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Chapter 5

Programming Your Own Channel

An Archaeology of the Playlist

Teresa Rizzo

Introduction
Over the last decade television viewing has radically changed. This 
change can be characterised in different ways. One way to do so is 
that whereas once viewers were bound to watching programs at a 
particular time in their living rooms, today they are able to create 
their own niche channels to be viewed at their choice of time and 
place. An under-analysed aspect of this change is the ‘playlist’. 
Traditionally the playlist is a scheduling application as well as a prac-
tice that has been used by programming departments in television 
and radio for decades. It is used to create a running order of pro-
grams, including promos and adverts, as well as controlling the 
delivery of those programs at the scheduled time. Today, however, 
playlists are just as likely to be created by viewers as they are by pro-
gramming departments. The playlist has become ubiquitous, as it is 
now a fundamental programming application on a range of viewing 
platforms that enables viewers to create their own schedules and 
even their own channels. Personal Digital Recorders (PDRs) such as 
the Foxtel iQ and TiVo, portable viewing devices such as iPods and 
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do-it-yourself online TV channels such as YouTube: Broadcast 
Yourself all enable viewers to download, upload, program, schedule 
and create their own personal channels using playlist applications. 
This chapter reads changes to television as a technology and cultural 
form through the notion of the playlist. It shows how the playlist ena-
bles viewing practices that are significantly different from those that 
emerge in relation to broadcast television.

This chapter examines the role of the playlist and the implica-
tions of the changes in three sections. The first section examines the 
playlist’s uses and its place in programming departments of television 
and radio, as well as its adoption by internet sites and new viewing 
devices. In doing so it also examines how new uses of the playlist chal-
lenge viewing practices associated with broadcast television such as 
temporal viewing, mass audiences and the centrality of the television 
in the home. It examines how new digital forms of television engender 
a spatial mode of viewing, customisation and personalisation, and 
mobile modes of viewing. It does this through three case studies: the 
Foxtel iQ, YouTube: Broadcast Yourself and the Apple iPod. These 
changing practices also call into question the understanding of televi-
sion and planned flow as theorised by Raymond Williams. Therefore, 
the next section looks at how relevant the concept of flow is to new 
forms of digital television and offers an alternative notion of flow 
developed through the work of Gilles Deleuze and Félix Guattari. In 
one sense it may seem peculiar to take up the theory of flow in rela-
tion to the playlist as many television theorists have found the concept 
of flow problematic and question its usefulness. However, in a certain 
sense the playlist, and the new media technologies that use the play-
list, create a unique type of flow. As a result this chapter will return to 
Williams’s concept of flow as a starting point for identifying and map-
ping out these specificities. The third section investigates what 
happens when programming, scheduling and in some cases produc-
tion are taken out of the hands of television institutions and put into 
the hands of the consumer. This shift has profound implications for 
how television and television viewing have been understood. Rather 
than producing viewers who are caught up in broadcast flow, the tel-
evisual experience becomes one of co-participation and interactivity. 
Finally, the chapter draws some conclusions about what occurs when 
viewers have control over media texts.
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Case Studies
Before taking a close look at the three case studies, I will give a very 
brief background to the playlist. The playlist has its roots in radio and 
television. In radio it became common practice with the introduction 
of the top forty hits in 1950 on KOWH Omaha. The notion of creating 
a playlist of popular songs was adopted as common practice across 
the US and often determined the success of a station.1 In television, 
the playlist is an application used by schedulers to order the day’s 
programs, including the breaks. Every second must be accounted for 
in order for programs to air on time. If tapes are used, the playlist 
controls the precise cueing for seamless transitions. However, today 
most programs are digitised; in this case the playlist controls the run-
ning order of the programs cached. In a digital environment the 
playlist moves beyond the broadcast and becomes a common tool 
for the viewers to program their listening and viewing preferences on 
a range of platforms. I will now take a look at the different ways the 
Foxtel iQ, Apple iPod and YouTube use playlists before analysing the 
implications of this shift for television.

Foxtel iQ
The Foxtel iQ is a PDR that works in conjunction with a multi-channel 
system. It works in a similar way to the popular TiVo in the US. What 
is most interesting about PDRs such as the iQ and TiVo is that their 
ability to time-shift encourages viewing practices that are vastly dif-
ferent from broadcast television’s appointment-based or temporal 
mode of viewing. By a temporal mode of viewing I am referring to the 
practice of tuning in at a specific time to watch a particular program 
such as the evening news, or an allocated time slot aimed at a partic-
ular group such as children. PDRs, on the other hand, produce what 
Karen Lury calls a spatial mode of viewing. What Lury is referring to 
by a spatial mode of viewing is a move away from tuning in to watch 
a program at a specific time, towards a multi-channel environment 
in which you locate your favourite channels to see what they have on 
offer.2 The emphasis here is on the channel as a place to visit rather 
than tuning in to watch a program that runs at a specific time. This is 
the same kind of logic associated with the internet, where users visit 
their favourite sites looking for something of interest.3 For Lury this 
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sense of place is produced by specific promotional and scheduling 
practices such as repetition, theme-ing and branding. These promo-
tional practices also encourage viewers to feel that they are in control 
of programming. PDRs tap into and extend the kind of spatial viewing 
Lury associates with a multi-channel environment because they pro-
duce a sense of a personal channel. In order to understand how this 
occurs it is necessary to describe the iQ in detail.

PDRs such as the Foxtel iQ and TiVo are basically hard drives 
connected to the television that enable viewers to time-shift in a 
number of ways, including recording while watching another 
channel, rewinding while watching a program and fast-forwarding 
up to the point of delivery without the use of tapes. What is inter-
esting about these PDRs is that they operate in conjunction with an 
Electronic Program Guide (EPG). This makes them simpler to use 
than a video or DVD. The EPG enables the viewer to record programs 
without knowledge of their time and date. The only information 
viewers need is the name of the program: the PDRs will then auto-
matically search for the time and date and record the program, 
adjusting for any scheduling changes if necessary.4 They can be pro-
grammed either to record every episode of a series or only one 
program. Most interestingly, the EPG assists the viewer to create a 
personal playlist from the pool of programs they have recorded, 
which can then be watched at the viewer’s convenience. Viewers can 
create a playlist in a similar way a television scheduler does, by 
ordering programs into a full night’s viewing. However, it is more 
likely that the playlist will be used to dip in and out of programs.

Interestingly, because of the specific way the iQ records and 
stores programs, copyright issues become less of a concern. According 
to Matt Carlson, PDR technology challenges core television practice 
in four main ways:

the reliance on scheduling to create fl ow, the ‘bargain’ 
whereby viewers watch commercials as well as program-
ming, the necessity of third-party ratings to support 
audience metrics and set advertising prices, and the airing 
of unprotected, copyrighted materials without mass 
copying.5
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Copyright becomes less of an issue primarily because the 
recorded material is stored on a hard drive that only works when con-
nected to a Foxtel cable or satellite. In addition, the iQ makes this 
material difficult to mass-produce because there is no function to 
burn DVDs. In essence, the only means of accessing the recorded 
programs is through the iQ itself.

The iQ extends the kind of spatial mode of viewing promoted by 
a multi-channel system in two significant ways. Firstly, it makes time-
shifting incredibly simple, doing away with any need to watch 
programs at scheduled times. Instead, viewers are able to create a 
personal playlist of programs they can watch at any time, in any 
order. This could mean anything from collecting a whole series and 
watching them all at once—in a sense creating your own themed 
viewing—or it could mean watching a program ten minutes after it 
starts, because it is more convenient. By creating a playlist of per-
sonal viewing choices, scheduling and programming is taken out of 
the hands of the programmer and placed into the hands of the viewer. 
This means that viewers become more than just viewers as they now 
have the ability to reschedule programs in whichever way they 
choose. They behave more like computer users because they actively 
engage in structuring their entertainment desires. This is a radical 
shift in the way we understand both television and television 
viewing.

Secondly, the ability to create your own playlist of programs 
results in a high level of personalisation. Pay TV’s use of theme-ing 
can be understood as a gesture towards personalisation because of 
the way it addresses fan audiences. However, use of the EPG to create 
a personal playlist goes much further. By having control of program-
ming and scheduling and creating a playlist that specifically caters to 
a viewer’s personal taste, what begins to emerge is a personal channel; 
that is, the channel I have created by selecting the programs I want to 
watch and scheduling them in the order in which I want to watch 
them. This form of personalisation is very different to broadcast tele-
vision’s focus on mass audiences as it is based on customisation, 
personalisation and individualisation. This indicates a shift in the 
locus of control from broadcast television to the user. International 
organisations such as TV-Anytime are responding to the demand for 
greater user control by working towards an interoperable system 

              



5 Programming Your Own Channel 113

where users have the ability to transfer preferences (metadata) from 
one PDR to another, as well as from one platform to another.6 This 
would mean, for example, transferring playlists from your television 
set to your mobile phone or to your computer. In effect users could 
watch their playlist of programs on any chosen platform; so although 
I may record all episodes of a television series on my PDR I can access 
these on my mobile phone. These kinds of viewing practices call into 
question the centrality of broadcast television as the main means of 
understanding television and television viewing as they do away with 
appointment viewing and shift control from programming and 
scheduling departments to users. The next two case studies will take 
a closer look at personalisation and mobility.

YouTube: Broadcast Yourself
YouTube takes the notion of a personalised channel even further than 
the iQ. It invites users to create their own channel, one that is capable 
of containing numerous playlists. YouTube works as an umbrella 
platform that can support an infinite number of channels with an 
infinite number of playlists. Playlists in YouTube are made up of video 
clips that have either been uploaded by the user or have been sourced 
from clips other users have uploaded. For example, as a user I might 
set up a playlist that focuses on a specific interest of mine. When I 
encounter clips that match that specific interest I add them to that 
playlist. Playlists range from the standard and generic such as ‘My 
Favourites’ and ‘Most Viewed’ to the extremely specific and custom-
ised. Examples of these niche playlists include the ‘Cute Cats’ and 
‘Funny Cats’ playlists made up of nothing but clips of cats doing cute 
and funny things. These playlists can be kept private, shared with a 
select group of friends or made public. Someone with an interest in 
cats might search for playlists that focus on cats. In this respect, like 
PDRs, YouTube breaks with the kind of temporal viewing associated 
with broadcast television as users visit their favourite sites or trawl 
unfamiliar sites to see what is on offer.

In his study of the way DVD use breaks with the kinds of viewing 
practices related to broadcast television, Rob Cover argues that forms 
of co-participation are important elements of the democratisation of 
media texts.7 For Cover, the popularity of the DVD is evidence of a 
cultural desire for interactivity, customisation and control over the 
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media texts. These desires, he argues are linked to ‘a desire for democ-
ratisation of the media process, by which I mean the desire or 
demand of audiences for co-participation in scheduling, timing, con-
trolling, viewing and engaging with media and entertainment’.8 
Cover’s argument is highly pertinent to do-it-yourself television chan-
nels such as YouTube because, through the kinds of creative uses of 
playlists mentioned above, they enable co-participation in sched-
uling, timing, ways of viewing and the creation of personalisation.

Do-it-yourself channels such as YouTube take co-participation 
further than DVD culture or PDRs as they encourage users to become 
producers. They not only enable users to take control of scheduling 
and programming by creating their own playlists, but they also enable 
users to produce, upload and share programs. This is a significant 
way in which YouTube differs from broadcast television, where there 
is a clear distinction between producers and consumers. If enabling 
viewers to take control of the programming and scheduling is a rad-
ical shift in television, then enabling viewers to take control of the 
production process is even more so. In addition, this level of co-
participation in textual production resonates well with Cover’s 
notion that democratisation of the media stems from a desire for co-
participation. This desire for democratisation of media texts, where 
viewers have increasing control, can be seen as a continuation of a 
process that began with VCR use. As Cover argues:

While the VCR presented new opportunities for the 
increased control over ‘media time’, the DVD is the most 
recent evidence of this demand, and not only expands on 
the possibilities invoked by time-shifting the media pro-
cess, but demonstrates the strength of the cultural desire 
to locate media practices within the diverse sociality of the 
everyday.9

To this I would add two things. The first is that I understand 
YouTube to be a continuation and an extension of these desires for 
control. Secondly, I would point out that personalisation and cus-
tomisation in the case of sites such as YouTube do not result in social 
isolation, but rather the opposite; they encourage sharing and tap 
into the desire for communities. My personal playlists, made up 
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either of programs I produced or programs I gleaned and put together, 
are ultimately there to share with others. My preferences, my per-
sonal likes and choices are a means of connecting with others with 
similar tastes. In this way the playlist is a social, interactive tool that 
produces a multiplicity of connections. Finally, YouTube not only 
supports a spatial mode of viewing that can be highly personalised 
and social but it also takes viewing out of the home. As a user I can 
log on to my personal channel, upload, download and create playlists 
anywhere in the world—as long as I have a stable internet connec-
tion. This idea will be developed further in the next case in relation to 
the iPod.

Apple iPod: Mobility
The Apple iPod enables users to download a range of different types 
of media, including music, audio and visual podcasts, television 
shows, movies and photographs. What is also interesting about the 
iPod is that increasingly television stations are making more and 
more shows available as downloads through iTunes. This addresses 
issues of intellectual property by making these programs legally avail-
able. While this practice is far more widespread in the US, it is 
becoming increasingly popular in Australia. In the US, iTunes Music 
Store offers television shows from ABC, NBC, MTV, ESPN, Sci-Fi 
Channel, Comedy Central, Disney, Nickelodeon and Showtime, 
among others.10 While somewhat fewer, Australian examples include 
the ABC’s Speaking in Tongues with John Safran and Chaser’s War on 
Everything, and Channel Ten’s Rove Live, as well as programs from 
Showtime Australia and National Geographic. However, online TV 
channels such as ReelTime Broadband have a rapidly increasing 
range of films and television shows available for download.11 What is 
highly significant about the iPod, in relation to new forms of televi-
sion, is that as a portable device it enables the user to watch programs 
not only anytime, but also anywhere. The iPod not only resonates 
with a spatial mode of viewing and is highly personalised but it takes 
television viewing outside of the home. If, as Cover suggests, new 
forms of digital television address a desire to assert control of media 
texts, then it could be said that the iPod (along with multimedia-
enabled mobile phones) does this by addressing the desire for 
mobility in viewing.
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Mobility is becoming an ever-increasing aspect of viewing. Up 
until recently the television set has been most often conceived as a 
domestic object situated in the home.12 For example, Lynn Spigel’s 
work on the introduction of the television in the family home reveals 
the extent to which magazine advertising influenced this idea. As she 
puts it, ‘The home magazines helped to construct television as a 
household object, one which belonged in the family space’.13 
According to Spigel, television was promoted and understood as 
something that would bring the family together. She states that ‘The 
emergence of the term “family room” in the postwar period is a per-
fect example of the importance attached to organizing household 
spaces around ideals of family togetherness’.14 Today this notion of 
television and the family seems outdated, not only because television 
sets situated in bedrooms often serve as a way of creating separate 
spaces for children and parents, but also because an increasing 
amount of viewing occurs outside the home.

Mobile viewing devices such as the iPod reflect a changing use 
of time and space. If, in post-war western society, broadcast televi-
sion connected with the family unit and a temporality based on the 
separation between work and family life, mobile viewing devices are 
a symptom of the erosion of both of these. As Cover notes, ‘the expe-
rience of television culture is much less built around “family time” 
than in a period in which the cost of technology required televisuality 
to be centred in the family room’.15 These changes in family structure 
and time are what, for Cover, produces the desire to assert control 
over media texts in the form of interactivity, customisation and net-
working. In addition, as the nine-to-five work life is replaced with a 
twenty-four-hour/seven-day week, the temporality of broadcast TV is 
out of step. Internet sites such as YouTube, which bring viewing into 
the work environment, as well as cafes, hotels and anywhere with 
computer access, respond to these changes and desires. This notion 
is taken further by the iPod.

Customisation and personalisation go hand in hand with 
mobility in relation to the iPod. While the iPod may need an internet 
connection for downloading programs, once downloaded they can 
be viewed anywhere without a connection. In this way mobility is 
intrinsically tied up with personalisation. For example, as I prepare 
for an overseas trip I not only pack the usual travelling paraphernalia 
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but I also update my iPod, making sure it contains a vast array of lis-
tening and viewing material including over 100 audio lectures, a 
dozen Australian Film Television and Radio School short films, six 
feature films, several popular television series, documentaries, video 
interviews, music clips, music, a calendar, addresses and photo-
graphs. The iPod outstrips in-flight and hotel in-house entertainment, 
including pay-per-view, because the choice of programs reflect my 
specific preferences. It is customised to my tastes and interests to a 
high degree; of course, this is limited by what is available and 
released.

Each of the above case studies is exemplary of a particular kind 
of shift from broadcast television to new forms of digital television 
through the democratisation of the playlist. The PDR is exemplary of 
the way programming and scheduling enters the domain of the user 
rather than being something that belongs exclusively to television 
institutions. The ability to time-shift and reorder a program is central 
to this shift. YouTube takes this kind of co-participation further as the 
playlist enables users to create their personalised channels. It also 
enables users to connect with other users with similar interests and 
share files by sharing playlists. The iPod is exemplary of a kind of cus-
tomisation that revolves around mobility and media-rich content. 
(While mobile phones offer similar opportunities, they are not the 
focus of this chapter.) The playlist is used to create the ultimate per-
sonal viewing experience as it allows users not only to be highly 
selective with the media they import but also to carry that media with 
them in their pocket or handbag. Together these studies pose a chal-
lenge to how television has been understood by demonstrating the 
rapid and extreme changes occurring in television through digital 
technologies.

Flow
This section examines the concept of flow in relation to new forms of 
digital television and develops an alternative notion of flow drawing 
on the work of Deleuze and Guattari. It proposes that new media 
technologies that use playlists create a unique type of flow. For this 
reason this chapter returns to Williams’s concept of flow as a point 
of reference. For Williams, flow is the defining feature of broadcast 
television. As he puts it:
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In all developed broadcasting systems the characteristic 
organization, and therefore the characteristic experience, 
is one of sequence or fl ow. This phenomenon, of planned 
fl ow, is then perhaps the defi ning characteristic of broad-
casting, simultaneously as a technology and as a cultural 
form.16

Williams’s concept of flow has been an important aspect of tel-
evision studies since the late 1970s. It has allowed for new ways of 
theorising television programming and scheduling, and their effects 
on audiences. John Corner points out that flow is a concept that has a 
number of uses in television studies dating back to Williams’s sem-
inal 1974 work Television: Technology and Cultural Form.17 It can be 
used to describe a constant outpouring of images and sounds from 
channels into homes, as well as a high level of continuity in the 
organisation of genres and formats, including breaks. For this reason 
the concept of flow has been deployed in a number of different ways 
and has provoked strong debate. Theorists such as Rick Altman, John 
Fiske and John Ellis have on the one hand adapted the concept and 
on the other criticised Williams’s original construction of the con-
cept. Corner identifies two main problems with the way flow has 
been deployed. The first is ‘the problem of essentialism, whereby use 
of the idea of flow, wittingly or not, produces in the analysis an essen-
tial television artefact along with its related experience’.18 The second 
is ‘the confusion about whether flow is primarily disorientation or 
some kind of politically suspect meta-meaning’.19 This is in part a 
problem that comes from Williams’s work, as at times he appears to 
put forward several apparently incongruent descriptions of flow, 
which blur into each other—a fact that can been seen as a problem in 
the theory.20

For the purposes of this discussion, we will briefly establish 
some key aspects of Williams’s theory, focusing on his notions of dis-
tribution or program and sequence. Williams’s ideas about 
distribution and programming are illustrated in Table 5.1.

This table demonstrates how for Williams the idea of the pro-
gram changes from pre-broadcast to broadcast regimes. In the 
pre-broadcast regime the program is comprised of discrete units or 
acts. Williams refers to the theatre and the music hall as examples. In 
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a broadcast regime the program becomes a technology of sorts made 
up of a series of timed units distributed across a schedule. The domi-
nant challenge here is to gain the right sense of balance and 
proportion for, say, an evening’s viewing. Williams also refers to an 
extended service arrangement where balance and proportion are dis-
tributed across a range of channels, enabling a focus on specific 
interests and interest groups.

Table 5.1: Williams on Distribution and Programming

Pre-broadcast Broadcast

Occasion (theatre, 
music hall)

General service Extended service

Discrete units Distribution at program 
level: series of timed units

Distribution at channel 
level: niche channels

Mix and proportion Alternative programs

See: Raymond Williams, Television: Technology and Cultural Form, Routledge, London, 
1990, pp. 88–9.

Any discussion of Williams’s notion of distribution and program 
should be supplemented by a discussion of his ideas about sequence; 
see Table 5.2.

Today’s advertiser-driven, commercial, multi-channel media 
environment is different to the one Williams wrote in, and it can be 
easy to overlook the way Williams grounds his discussion of flow in 
particular ideas about sequence. His first sense of sequence, sequence 
as program, implies a specific arrangement of and approach to 
timing, organisation and viewer experience. There are discrete pro-
gram units on the one hand and interruptions on the other. In the 
second sense of sequence, sequence as flow, the approach to timing, 
organisation and viewer experience is very different; for instance, 
audiences are enticed to watch an evening’s viewing rather than a 
specific program. These two senses of sequence are not mutually 
exclusive; they co-exist and the second is an extension of the first, 
where the ongoing schedule is experienced as flow. In today’s terms 
we might understand this kind of organisation as the packaging of 
programs that seem to fit well next to each other so as to encourage 
audiences to stay tuned.
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Table 5.2: Williams on Sequence

Sequence as Programming Sequence as Flow

Published information 
regarding a series of timed 
units

Clandestine ‘planned flow’;
sequence transformed by 
other kind of sequence 
resulting in ‘real flow’, real 
broadcasting

Experience Watching the news, a play, 
football

‘Watching television’ or 
‘evening’s viewing’

Interval Interval as interruption.
True intervals noted or 
marked between discrete 
program units

Non-definite (absence of 
definite intervals) or 
unmarked intervals;
interval as interstitial, space 
of trailers, adverts and 
promotion to sustain flow

Unit Program series of timed 
sequential units

Flow series of differently 
related units;
planned in discernable 
sequences that override 
particular program units

Timing Declared Real but undeclared

Organisation Declared organisation Real internal organisation 
something other than 
declared organisation

See: Raymond Williams, Television: Technology and Cultural Form, Routledge, 
London, 1990, pp. 86–97.

When Williams speaks of a sequence as flow he is not simply 
referring to the programs that are advertised to the public but also to 
the material scheduled during the breaks, including advertisements, 
trailers and promos. For him this is a kind of clandestine schedule 
not made available to the public yet essential to the creation of flow. 
The different sequences made up of advertised programs and the 
breaks produce a sense of flow, even though they may be made up of 
disparate elements. For Williams, flow does not produce a unity of 
meaning but a unity of tone or, as Williams puts it, ‘a flow of images 
and feelings’.21 Flow is a sensation that is designed to keep viewers 
watching. This notion conjures up a passive homogenised audience 
sitting in the living room with little control over how they watch tele-
vision. For this reason the concept of flow has often been perceived 
as negative for the power it supposedly asserts over viewers. Today, 
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television stations are very sophisticated at creating a flow of images, 
sounds and feelings designed to draw audiences in and keep them 
watching. For example, as a way of trying to hang on to its audience 
at the end of a film, the Foxtel movie channel Showtime frequently 
condenses the credit sequence into the bottom half of the screen 
and runs interviews relating to the making of the film in the top half, 
thus entertaining viewers at a time they might be inclined to channel 
surf.

Recently the concept of flow within broadcast TV has been cri-
tiqued in relation to new kinds of viewing practices emerging out of 
digital forms of TV. For example, in his essay ‘Changing Channels’, 
Cover questions the centrality of the broadcast model that Williams 
(and a large section of television studies) relies on. Cover wonders 
‘whether the notions of broadcast and scheduling are still seen as too 
firmly central to the very idea of television’.22 His concern has to do 
with a gap between the centralised notion of television distribution 
‘and the interactive, networked, digital experience of everyday 
media’.23 Furthermore, he is interested in ‘what new digital forms of 
television program distribution mean for broadcast scheduling and 
thereby for the concepts [sic] of flow as an ongoing significant motif 
in television studies, and whether such ideas are necessarily out-
of-step with contemporary cultural arrangements’.24

While I agree that new digital forms of television do not fit well 
with Williams’s notion of flow, I am hesitant to reject the notion out-
right. As stated earlier, the playlist seems to create a type of flow 
(which I explore below). Rather than dismiss the idea of flow, what I 
would argue is that a digital environment requires a different under-
standing of flow than that associated with broadcast television. 
Instead of relying on a notion of flow that is defined by a one-way 
process that draws audiences into its stream, what is required is a 
theory of flow that can account for an interactive and productive 
engagement. Deleuze and Guattari offer such a concept of flow.

According to Rob Shields, within social theory the concept of 
flow is most widely known from the work of Deleuze.25 For this reason 
it is worth considering Deleuze and Guattari’s concept of flow in rela-
tion to new forms of viewing associated with digital television. 
Deleuze and Guattari’s concept of flow is extensive and will only be 
partially covered here.26 The differences between Williams’s concept 
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of flow and Deleuze and Guattari’s concept of flow are illustrated by 
Table 5.3.

Table 5.3: Williams Versus Deleuze and Guattari on Flow

Planning Product Relation to break

Williams Flow product of 
organisation by 
broadcasters

Productive of 
identity/ 
sameness/ unity of 
tone, feeling and 
image

Break coded as 
negative: loss of 
viewer; seeks to 
conceal break/
harness to flow

Deleuze 

and 

Guattari

Flow product of 
connections or acts of 
territorialisation and 
de-territorialisation

Productive of 
difference and 
singularity/
multiplicity

Break or 
interruption 
coded as positive; 
break creates flow

Following on from this table, I want to highlight three points to 
do with connection, interruption and heterogeneity.

For Deleuze and Guattari, flow occurs when different kinds of 
‘machines’ form connections.27 When Deleuze and Guattari speak of 
machines they are not referring to technology or mechanisms but 
bodies, institutions and discourses. As Ronald Bogue explains, for 
Deleuze and Guattari the voice can be understood as a machine, 
which interrupts at the same time as laying the foundation for struc-
tural order of language.28 Furthermore, machines only work when 
they are connected to other machines. In the case of the voice it con-
nects with language to produce speech. To explain how machines 
work through connections, Claire Colebrook uses the analogy of a 
bicycle. She writes:

Think of a bicycle which obviously has no ‘end’ or inten-
tion. It only works when it is connected to another 
‘machine’ such as the human body; and the production of 
these two machines can only be achieved through connec-
tion. The human body becomes a cyclist in connecting 
with the machine; the cycle becomes a vehicle.29

As Colebrook goes on to explain, different kinds of connections 
produce different kinds of machines. In an art gallery the bicycle 
could become an art object. In the same way, the human body could 
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become an artist when connecting with a paintbrush. For Deleuze 
and Guattari these connections produce, above all, material flow.30 
This concept is particularly useful for thinking about the kind of rela-
tions that are possible between institutions, users and applications 
such as the playlist. If we understand the playlist to be a kind of 
machine that is made up of different kinds of connections then we 
can start to think about the different kinds of flows it produces and 
what it is about these flows that engage users. Deleuze and Guattari 
offer a much broader way to think about television viewing than the 
viewer/broadcaster relationship.

As well as forming different kinds of connections, for Deleuze 
and Guattari flow is marked by constant interruptions. Rather than 
rendering machines unproductive, these interruptions have the 
opposite effect. In fact, interruptions are essential for machines to 
work well and for flow to be produced.31 For example, traffic flow is 
dependent on the constant interruptions of traffic lights, stop signs, 
roundabouts and give-way signs. Without these interruptions there 
would be gridlock. Interruptions in flows also create a multiplicity of 
connections. The World Wide Web is an example of a machine that 
works through constant interruptions, where these interruptions 
form new connections and new flows. By clicking a hyperlink the flow 
between the user and a particular space is interrupted by another 
space. These interruptions are essential for the Web to work well as 
they create an infinite number of connections and flows. Deleuze and 
Guattari’s work transforms what we might think about the break and 
flow from a negative to a productive thing.

The product of connections and interruptions in Deleuze and 
Guattari’s terms is heterogeneity. According to Bogue, flow as con-
ceived of by Deleuze and Guattari enables and produces difference 
or heterogeneity.32 Flows for Deleuze and Guattari should not only be 
seen as the product of homogenising strategies in which everything 
is made the same, or identical. Rather, flows are always the product 
of prior processes and connections whose intermixing arises in 
unique and singular flows that tend to favour difference. This 
becomes a key issue when we compare and contrast Williams’s and 
Deleuze and Guattari’s theories.

According to Corner, broadcast flow, as conceived of by Williams, 
enables and produces the experience of unity. He states that ‘flow is 

              



Part I Platforms and Audiences124

essentially experienced as a kind of entity holding together local dis-
parities, it presents a mode of higher unity’.33 Unity is achieved 
through the sublimation of difference and heterogeneity. In this sense, 
it could be said that while broadcast flow enables unity, it inhibits dif-
ference. Corner here is referring to the way a variety of sequences, 
made up of different programs including the breaks, produce the 
experience of unity rather than fragmentation. One way this unity 
and the exclusion of difference is manifest is through the way broad-
cast television flow addresses a mass homogenous audience passively 
watching. This is not to say that audiences do not participate in tele-
vision in different ways, such as appearing on television shows, being 
inspired to take action or through educational programs. However, 
the production of broadcast flow arises not out of these practices but 
out of scheduling and programming practices in which viewers do 
not participate. In this respect they are passively drawn into and 
caught up in a one-way flow they have very little control over.

One way in which Deleuze and Guattari’s notion of flow is inter-
esting is that it offers a framework in which to think about interactivity. 
It is difficult to conceive of how Williams’s notion of flow could 
account for interactivity. Unlike broadcast flow, which is one-way 
from the television to the viewer, Deleuze and Guattari’s concept of 
flow is an interactive process. The new digital environment breaks 
with this form of viewing. What occurs instead of flow is interactivity. 
Interactivity could take the form of activities such as the recording 
and reordering of scheduled programs and the downloading and 
uploading of programs. This idea of flow is markedly different to that 
conceived of by Williams in relation to broadcast television because 
it can account for an interactive process rather than a passive one.

The Playlist and Flow
My premise is that while much television studies sees us living in a 
post-flow era, the playlist nevertheless does define particular kinds of 
flow. The purpose of this section is to tease out this proposition, and 
demonstrate the distinctive kinds of flow that emerge with and along-
side the playlist. Having used Deleuze and Guattari’s conception of 
flow to renovate our understanding of flow, I now want to look at how 
this different understanding of flow relates to the kinds of contempo-
rary uses of the playlist. I will do this by revisiting the case examples 
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we looked at earlier. In broad terms, each of our case studies 
illustrates different ways in which users create their own flow with 
the playlist. Each of these flows is closely linked to practices of 
interactivity.

If in broadcast television programmed breaks are central to the 
creation of a kind of flow that seduces the viewer, then the PDR’s 
ability to skip the breaks undermines this kind of flow. Broadcast flow 
here is replaced by active participation as the viewer uses the remote 
control to watch selectively. Julian Thomas has demonstrated that 
the remote control can be understood as an early tool for an interac-
tive viewing experience. Thomas states that

the remote control is best understood not as an accessory 
device, peripheral and functionally unnecessary in the 
television broadcast system, but as a distinct, proliferating 
technology for television use, and one that has become 
central to the continuing attempts of users to organise and 
control television.34

The remote, for Thomas, is a way of asserting control over the 
viewing experience. What is interesting about the playlist is that it is a 
new kind of interface for the remote. It turns the remote into a device 
that is used for more than channel surfing or the selection of items 
from a menu such as brightness and volume; it turns it into a compo-
sitional tool with the possibility to create new kinds of flow. The kinds 
of flow created are generated in other, more complex ways than 
simple flicking channels. This is partly due to the memory storage 
facility of the PDR and the way it automatically scans the EPG for 
preselected material. On one level the PDR can be understood as an 
extension of the VCR in that it enables time-shifting practices. 
However, it is also different to the VCR not only because no tapes are 
necessary, but also because it can easily be programmed to locate 
and record programs without the user having to know the time and 
date. I can set my machine to locate and record every episode of Curb 
Your Enthusiasm without having to know the times they are sched-
uled. If I then watch the episodes every Friday night I have created 
my own viewing schedule and my own flow, which in conjunction 
with skipping the breaks is based on engagement and interactivity.

              



Part I Platforms and Audiences126

In relation to YouTube, the playlist enables the user to create an 
interactive flow in two interesting ways. Firstly, flow is created by 
viewing playlists, either your own or another user’s. This activity may 
appear to create or simulate the same kind of flow that broadcast tel-
evision does. The difference is that viewing playlists is not simply a 
matter of switching on and tuning in. It requires a search, find and 
download type of activity where the user is in control of navigating 
their viewing experience. This activity can be extremely absorbing in 
a way similar to that of broadcast flow, but the experience is more 
demanding of the user. The user is not making a selection from 100 
channels but following links that can lead to millions of choices. The 
kind of engagement required is investigative and deductive because 
the broadcast experience is embedded in a hypertextual environ-
ment. Thinking about this experience in relation to Deleuze and 
Guattari’s understanding of flow, what becomes apparent is that with 
each connection emerges a multiplicity of new connections and it is 
up to the user to make sense of them.

The second way flow is created is through the activity of creating 
playlists, where either from uploading or downloading programs the 
user is involved in a particular ‘creative’ process.35 Users are engaging 
in practices previously belonging to program executives and sched-
ulers; that is, selecting and ordering programs. This may take the 
form of well thought-out themes, or it may be randomly picked clips. 
Either way flow emerges from an interactive and creative process. 
Moreover, these activities are about creating flow and having control 
over the process of flow. I will take up this point again in the conclu-
sion.

There is something about the iPod being a highly personalised 
and customised viewing device and having mobility that makes it 
quite a unique object. In several ways the iPod is similar to the 
Walkman and the Discman. To begin with, like the Walkman, its pri-
mary function is as a player, not a recorder.36 Secondly, it is a personal 
listening and viewing device rather than a social one. In this respect, 
like the Walkman it has been derided as an antisocial device that 
allows ‘individuals to block out the world, to literally “tune in and 
turn off”’.37 However, with its eighty gigabit memory, the iPod’s 
capacity far outstrips that of the Walkman. In addition it can carry a 
much greater range of media such as video, audio, photographs and 
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notes. These two points of difference are significant because they 
enable much greater personalisation and customisation. Rather than 
carrying your preferred tape or CD with you, the iPod enables you to 
carry thousands of songs, as well as a number of other audiovisual 
materials to choose from. The iPod not only allows the user to carry a 
great range of material but also enables switching between ‘enter-
tainment’ and ‘office’ functions.

What makes the iPod more than a hyped-up Walkman and gives 
it the ability to create and direct a number of different flows is the 
way it interfaces with iTunes. Through iTunes this material can be 
rearranged—without the tediousness of fast-forwarding and 
rewinding—then accessed via playlists. As a user I might make up 
particular playlists for particular occasions, events and situations. 
These could include a playlist made up of music or a lecture series to 
walk to, a meditation playlist, or a video playlist to watch on public 
transport. Users create playlists with certain ideas in mind—themes, 
musical styles and eras, lecture series, radio programs and so on—
which create unique kinds of flow.

The above comments relate mainly to iPod as a device and its 
connection to iTunes as a playlist tool. However, this is only part of 
the picture as far as flows go, because what is unique about iPod/
iTunes is the way they enable users to monitor a number of feeds that 
they have subscribed to. Each of these feeds represents a flow that 
the user ‘tunes’ into (although the software automates the work of 
monitoring and updating). Each user is thus through their subscrip-
tions connected to multiple flows. These connections and flows are 
different to broadcast television because they are asynchronous; 
facilitated by RSS (Really Simple Syndication) protocols, they con-
tinue to flow when the user is not there. This takes us into the world 
of what has been termed Web 2.0. I won’t go into the specifics of Web 
2.0 and RSS technology, but suffice to say that this represents a new 
field of flows that the user interacts with. The remnants of the broad-
cast system remain because iTunes is continually trying to push 
material to you through suggestions and advertisements, but the 
main form of engagement is dominated by a find-and-pull dynamic 
where the user searches for media. While the iPod can be accused of 
being a very antisocial device that cuts off the user from the rest of 
the world, its interface with iTunes makes it a very social device. 
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Therefore, what becomes important is a network of connections. 
Without these connections the iPod would indeed be little more than 
a hyped-up Walkman.

Conclusion
Throughout this discussion of the playlist, and of Williams’s theory of 
flow, what has become apparent is that what is needed is an account 
of what users do with flow rather than how flow is created in televi-
sion as part of the logic of sequence. In this respect, Deleuze and 
Guattari’s understanding of flow has provided some interesting ideas 
for a revised idea of flow, suitable for the playlist. In the previous sec-
tion I sought to outline some of the distinctive kinds of flows that 
emerge with and alongside the playlist.

Thinking about flow in this sense does not only relate to what 
users do, but also to the shape and cultural form of television in a 
digital environment. It is easy to conceive of television as something 
permanent and immutable, particularly in relation to the way it has 
been understood as a one-way process—something we watch and 
get caught up in, something we have very little control over. It could 
be argued, as Cover has done, that broadcast television has been the 
central way in which we have defined and understood television.38 
But with digital technology television is mutating in a number of dif-
ferent directions. These processes involve the shifting of practices, 
moments of decision and powers from one domain to another. This 
has profound implications for how television is understood.

The democratisation of the playlist is an interesting barometer 
of this shift, as only a short time ago it was restricted to the domain of 
television institutions but has now become a common tool that ena-
bles user control over media text. Within television the playlist has 
played (and continues to play) an important role in the production of 
broadcast flow. Because the function of the playlist is to order and 
deliver programs within a temporal order, it is central to the produc-
tion of planned flow as outlined by Williams. Within a broadcast 
context the playlist connects with and assists in the creation of a tem-
poral mode of viewing, where viewers tune in at specific times in 
order to watch their favourite shows. In this way it connects with a 
mass audience. It enables a kind of flow that produces unity and 
erases differences. Within digital television (which in this chapter 
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encompasses the internet, including iTunes/iPod, and broadcast 
forms) the playlist has a different function and produces a different 
kind of flow. As an application the playlist has encouraged new forms 
of interaction, where the possibilities have not been exhausted yet. 
Interoperability or the transfer of metadata from one platform to 
another is one such possibility. It also produces a kind of flow that 
resonates with Deleuze and Guattari’s understanding of flow as 
defined through interruptions. The constant interruption of pro-
grammed schedules that PDRs rely on, the jumping from site to site 
that YouTube encourages, and the literal shifting from music to lec-
tures to films to photographs, calendars and so on that the iPod 
enables, produce flow as interruption. This kind of flow is predomi-
nantly about heterogeneity. Coming to terms with these new forms of 
flow represents a new challenge for television studies and television 
institutions, including the legal discourses surrounding them.
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Chapter 6

What Are You Missing Out On?

Big Media, Broadcasting, Copyright and 
Access to Innovation

Kathy Bowrey 1

Introduction
Copyright is not usually cited as the main reason for the slow devel-
opment of digital broadcasting services in Australia. Flawed 
government policy is generally taken to be the main reason.2 However, 
copyright is represented as part of the package that helps media 
empires and the entrepreneurs behind the next killer apps turn the 
internet into a clunky, permission-driven, grey-box experience—frus-
trating the delivery of all the new, nifty, portable and empowering 
consumer electronics which could give us flexible, on-demand access 
to programs and films.

We are provided with glimpses of what could eventuate, given 
the right celestial alignment in the universe—where technology, 
industry, government policy, legislation and the public interest work 
together to support a competitive marketplace rich in new, innova-
tive media services and experiences. But contemporary copyright 
plays a spoiler role. Copyright law, in alliance with Big Media, frus-
trates access to IceTv3, TiVo and the next generation of personal video 
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recorders (PVRs) and ad-skipping tools.4 Copyright systematically 
removes timely access to hotly anticipated new-release television 
programs via YouTube and MySpace, making us wait for them to re-
emerge much later, in a controlled time slot, on free-to-air television.5 
Copyright also frustrates those who are happy to pay, right now, for 
downloads of these shows from an Australian iTunes store. Some of 
these TV shows have been available for purchase by US consumers 
from their iTunes store for some time.6 We have learnt to fear the next 
generation of unwelcome technological protection measures, restric-
tive high-definition formats like Blu-Ray, and pushes to legislate for 
broadcast flags and like initiatives.7 The impression given is that the 
law will continue to be out of step with delivering the potential of the 
new technologies and confound consumer expectations of easy 
access to content on demand well into the future.

This chapter takes concerns about the negative influence of 
copyright on innovation and access to new media services seriously. 
However, my interest is not in proselytising the evils of Big Media8, or 
analysing the evidence of global media’s capture of the policy agenda.9 
With broadcast copyright this often feeds into a presumptive siding 
with the ‘true’ innovators, the technology/consumer appliance 
industry, and against the evil monopolists—the ‘old-media’ content 
interest.10 This is an unhelpful dichotomy given the vertical integra-
tion and diversity of media portfolios today11, and the high-tech 
collaborations being developed across the computer industry, appli-
ance makers, the entertainment industry and electronic games.12 It 
also ignores the significant power exercised by new media darlings 
like Apple Computers13 and Google.14

The discussion of copyright and digital broadcasting is all too 
present-minded and too focused on current external influences on 
the law, and especially US influences and comparisons. What is 
missing is a broader sense of context and reference to continuity 
within the category of copyright as it has, and continues to, develop 
in relation to innovation. What is currently missing from the litera-
ture is an account of the connection between the historical 
development of the categories of copyright law and the muted pros-
pects for digital delivery we have come to anticipate.

This chapter addresses the contemporary Australian situation 
by reconsidering the past of broadcast copyright—its introduction 
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into the Copyright Act 1968 (Cth) and jurisprudential development in 
case law. This jurisprudence is important because, though perhaps 
too obvious to mention, it is still primarily the development of exclu-
sive rights to copyright subject matter that establishes the means by 
which media owners effect control over access to their programs in 
Australia today. For example, without this foundation, the much 
debated effects of the new, complex anti-piracy provisions are non-
sensical.

The analysis is in two parts. The first part considers how broad-
cast copyright and related rights were conceived. The second part 
addresses what this means for access to innovation today.

The Conception of Broadcast Copyright in Australia

Legislative Development
A technologically determinist reading of copyright’s history suggests 
that the arrival of a new and distinctive technology instigates a legal 
response in the form of new copyrights. A new law is justified as a 
management tool to optimise the economic climate for the suc-
cessful dissemination of the new technology. New copyright laws 
police the unrestrained copying of new commodities that undermine 
the profits (for some) that were anticipated from the new form of 
manufacture/service, and perhaps imperil investment in its further 
dissemination. Copyright is also asked to protect the new ‘conduits’ 
for the dissemination of innovation. These two related but distinctive 
rationales can lead to differentiations in the nature and quality of 
copyright awarded to original works (literary, dramatic, musical and 
artistic), and to the other subject matter (sound recordings, broad-
casts, film and so on).15

By the 1920s the commercial potential of broadcasting was 
coming to be understood, and this interest was added to interna-
tional copyright conventions in 1928.16 However, given there was 
already protection of the underlying literary, dramatic, musical and 
artistic works, law reform was not a high priority. When it came to 
considering the need for new copyrights in sound recordings, films 
and broadcasts in 1951, the UK’s Gregory Committee justified a dis-
tinction between ‘original’ works and those only deserving ‘ancillary’ 
rights.
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At the best, the record or fi lm has called forth in its produc-
tion a measure of artistic skill, but there is always a great 
measure of what is only technical and industrial in its man-
ufacture … these ‘contrivances’ (are not) original works.17

Another point of distinction for ‘industrial products’ was the 
collective conditions of their production, with the new subject matter 
involving coordination of many, differently skilled efforts (for 
example, producers, directors, cameramen, sound technicians, 
effects and so on). It was recognised that there may be a high degree 
of skill and perhaps artistic judgment involved in aspects of the pro-
duction; however, acknowledging such a range of talent was rejected 
as ‘not practicable’.18

Rejecting the original quality and skill of the labour involved as 
a defining contribution to these new commodities left the main ref-
erence point of the right as the mere technological artefact. Thus, in 
relation to broadcasting it was the cost of infrastructure and trans-
mission that was considered as the primary economic interest at 
stake, and the raison d’être of protection. The Gregory Committee 
noted that additional to any copyright in the individual items that go 
to make up those television programs,

it is not, in principle, very different from that of a gramo-
phone company or a fi lm company. It assembles its own 
programmes and transmits them at considerable cost and 
skill … it seems to us nothing more than natural justice 
that it should be given the power to control any subse-
quent copying of these programmes by any means.19

The focus of the right was expressed in relation to protection of 
the broadcast signal, to prevent filming of broadcasts and subsequent 
rebroadcasting.20 There was, unsurprisingly, little anticipation of the 
development of technologies and related industries that would 
enable greater access to cultural products, overcoming the spectrum 
limitations of analogue broadcasting and the deterioration in quality 
that occurs with analogue copying.

The Australian Copyright Law Reform Committee of 1959, known 
as the Spicer Committee21, was sceptical of some of the reforms to the 
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UK Copyright Act 1956. In particular it noted that, compared with the 
Copyright Act 1911 (UK)22, the new drafting had created an unprece-
dented focus on the enumerated ‘exclusive rights’ of the owner. This 
drafting change ‘directs the mind to the infringer—to the things which 
must not be done without the owners’ consent—rather than to the 
owner and what is comprised in his ownership’.23 The Spicer 
Committee had no problem with adding protection against unauthor-
ised broadcasting of original works24, but it struggled with how to 
differentiate the award of copyright to broadcasts which lacked mate-
rial form and logically exclude rights in other spectacles and 
performances that were ‘transitory in nature’.25 Nonetheless, following 
the UK move, it recommended that a right be given to broadcasting 
authorities to protect against the pirating of their broadcasts.26

The Copyright Bill emerged close to a decade later. The time gap 
between the 1956 UK legislation, the 1959 Spicer Committee and the 
1968 legislation was explained with reference to its controversial 
nature. In introducing the Second Reading of the Bill, Attorney-
General Bowen noted an ‘avalanche of complaints and criticism 
which fell on (government)’. He defended the legislation as ‘a reason-
able compromise’ of conflicting interests.27 It is worth noting that the 
US averted some of the controversy over broadcasting interests by 
not recognising a right in the broadcast signal per se.28

It was controversial legislation because in relation to the new 
Part IV rights29 precisely what was protected, and why these interests 
needed protection, remained substantively unclear. Discussion in 
the House focused on ‘the entirely new footing for copyright’30 and 
the ‘unresolved’31 nature of the new rights. There were doubts raised 
about comparative benefits to overseas media organisations and 
questions about the implications for local production. The failure to 
offer anything in this bargain to the authors, playwrights and com-
posers ‘who have done the constructive work’32 underlying the sound 
recordings and broadcasts was by far the most contentious part.

Academic reception of the legislation matched that in the par-
liament, with Sawyer suggesting Part IV of the legislation should have 
been called ‘Special Copyright’ or ‘Limited Copyright’ because the 
rights have ‘no relationship to the general principles of copyright 
law, and are unintelligible unless put in the context of the complex 
commercial arrangements which they serve’.33
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In reviewing the debates today, it is clear that lawyers and politi-
cians thought the rights ‘unintelligible’ because they were so loosely 
related to traditional legal justifications for the origins of private 
property and the presumed individualistic property foundations of 
copyright.34 The need to stop free riding by piracy touched a nerve 
but in relation to broadcasting, given the lack of widespread access to 
home recording equipment at the time35, and restrictions on access 
to broadcasting spectrum36, combating piracy would have been a 
tenuous justification. The legislation was not seen to benefit creative 
people who are ‘the life blood of progress in the music and writing 
worlds’37, but chose to support ‘the big companies and the monopo-
lies that have exploited the creative works of composers and writers 
(and) … had massive returns’.38 It was argued that this unprincipled 
legislation reflected the interests of those ‘likely to have access to the 
corridors of power’.39

Broadcast Copyright in the Courts
It is one thing for media organisations to lobby for particular law 
reforms. It is another thing to have those rights favourably inter-
preted by the courts, who need to reconcile the legislative policy 
with the language of the legislation and established methods of legal 
reasoning.

In 1998 the High Court in Phonographic Performance Co of 
Australia Ltd v. Federation of Australian Commercial Television 
Stations40 considered the relationship between the s. 31 exclusive 
right to broadcast original works, and the copyright awarded to the 
broadcaster in s. 91. It was found that the rights awarded in Part III 
and Part IV of the Act existed independently and concurrently.41 
However, it was not until fifty years after the first television broadcast 
in Australia, and almost forty years since the passage of the legisla-
tion, that the courts had the opportunity to deeply reflect upon the 
origins and intent of broadcast copyright in The Panel cases.42 
Perhaps in light of the legislative history it is not surprising that 
Finkelstein J would observe: ‘It is usually apparent whether a partic-
ular work may be the subject of copyright. … There are, however, 
some exceptions, and this case deals with one of those exceptions. 
This appeal is concerned with copyright in a television broadcast’ 
(emphasis added).43
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The Panel litigation revolved around possible infringements by 
Network Ten’s The Panel program by copying and rebroadcasting seg-
ments of Channel Nine programming. The segments were 
incorporated into The Panel chat and commentary, and Channel 
Nine shows and stars were generally subjected to derisory treatment. 
While Network Ten had possible defences of insubstantial taking44 
and fair dealing (criticism and review45 and/or reporting the news46), 
the proceedings required some definition of the basic unit of the pro-
tected broadcast, so that these tests could be applied to the segments 
used by Network Ten.

Interpretations drew upon various tortured attempts to make 
sense of the amalgam of provisions pertaining to broadcasting in the 
Act.47 However, overall there were two possible interpretations—a 
formalist/purposive view and a physicalist view. The formalist inter-
pretation looks beyond the materiality of the broadcast signal to 
award copyright to the form/purpose of the broadcast, read as televi-
sion programs. The physicalist interpretation awards protection to 
the material provision of a service, with copyright attaching to the 
transmitting or communicating of signals.

At first hearing, Conti J, citing the Gregory Committee, favoured 
a purposive view of the protected broadcast, stating that

the only feasible candidate must be a television broadcast-
er’s programme, or respective segments of a programme, if 
a programme is susceptible to subdivision by reason of the 
existence of self contained themes. Moreover in the case of 
commercial television, an advertisement should logically 
be treated in the same way as a separate programme, par-
ticularly given the difference in theme, the circumstance of 
discrete production, and the factor that the intellectual 
property rights involved in any one advertisement would 
be often complex.48

The problem with this approach is that it leads to an unstable 
scope of protection that tends to conflate the protected broadcast 
with a presumed underlying dramatic content, narrative or theme.

On appeal the Full Federal Court preferred a physicalist view:
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A television broadcast is defi ned by reference to the visual 
images that are broadcast … in my opinion, … there is 
copyright either in each and every still image which is 
transmitted or in each and every visual image that is capa-
ble of being observed as a separate image on a television 
screen.49

The majority of the High Court then rejected this on the grounds 
that:

The context in which the broadcasting right was intro-
duced, including well-established principles of copyright 
law, the inconvenience and improbability of the result 
obtained in the Full Court, and a close consideration of the 
text of various provisions of the Act relating to the broad-
casting right, combine to constrain the construction given 
to the Act by the Full Court and to indicate that the appeal 
to this Court should be allowed.50

The physicalist approach favoured by the Full Federal Court 
leads to a definition of the protected broadcast ‘evacuated of any ref-
erence whatsoever to anything … which could be an object of 
aesthetic or critical attention or evaluation’.51 It awards excessively 
strong protection of images and sounds broadcast compared with 
that accorded to the Part III original works, regardless of the point, 
skill or costs associated with their assemblage. Accordingly, the High 
Court found that:

Where the ‘subject-matter’ of copyright protection is of an 
incorporeal and transient nature, such as that involved in 
the technology of broadcasting, it is to be expected that 
the legislative identifi cation of the monopoly … and its 
infringement … of necessity will involve reference to that 
technology. But that does not mean that the phrase ‘a tele-
vision broadcast’ comprehends no more than any use, 
however fl eeting, of a medium of communication. Rather, 
as the Gregory Report indicated, protection was given 
to that which had the attribute of commercial signifi cance 
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to the broadcaster, identifi ed by the use of the term ‘a 
broadcast’ in its sense of ‘a programme’. In the same way, 
the words, fi gures and symbols which constitute a ‘literary 
work’, such as a novel, are protected not for their intrinsic 
character as the means of communication to readers but 
because of what, taken together, they convey to the com-
prehension of the reader.52

The High Court’s determination thus was that the protected 
broadcast involves more than a singular image and relates to pro-
grams (which are stated as not the same as a dramatic work, but 
described in terms of segments, items and themes). However, the 
court then deferred definition of the relevant units of programming 
‘of commercial significance to the broadcaster’ to a factual determi-
nation of infringement by the Federal Court.

The Full Federal Court then proceeded to determine infringe-
ment without endorsing any particular criteria for determining a unit 
of programming. In reflecting upon the test of whether a substantial 
part was taken, Hely J cast doubt on the assistance to be provided by 
a consideration of whether the two works were in competition, as 
one work may not be a substitute for another, yet unfair advantage of 
the plaintiff’s skill and labour may still have been taken. He con-
cluded that

the fact that the Panel Segments were used by Ten for the 
purpose of satire or light entertainment [and therefore 
comprised a different object or purpose to that of Nine] 
strikes me, with respect, as throwing little, if any, light on 
whether the parts taken were a substantial part of the 
source broadcasts.53

The judicial ‘solution’ to the definition of broadcast copyright 
provides us with little practical criteria for resolution of the basic 
issue at stake: what are the limits to the protected broadcast, or, as 
the Spicer Committee noted, ‘what is comprised in [t]his ownership’? 
It remains particularly unclear what kind of use would not be of 
commercial significance to the broadcaster, even though the High 
Court confirmed that the requirement in s. 14 that the taking be of a 
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substantial part means that it does not follow that any copying will 
infringe.54

As an exercise in legal reasoning, The Panel cases engage in 
‘hiding the ball’. The Federal Court and High Court judges simply 
pass the broadcast ball along one of the two likely trajectories, bol-
stering their choice with reference to the chosen meandering path 
that crosses the related broadcast sections in the Act, even though no 
obvious preferred view can be said to leap out. As Pierre Schlag argues 
in his article ‘Hiding the Ball’, the whole charade rests on suppressing 
recognition of the plurality of potential meanings and resisting 
inquiries into ontological questions about law.55 To end The Panel 
dispute with recourse to a factual determination of the protected 
program to be made at the lower level, implies that the identity of the 
broadcast ball is readily apparent to appropriately trained personnel, 
without any need to clearly define anywhere the objective character-
istics to be applied to recognise the qualities of this particular kind of 
ball. In this inquiry, what the law continually evades is a discourse 
about the nature of this commodity and its need for protection, not-
withstanding judicial notice that it is all about the ‘commercial 
significance’ of the segments broadcast.

The Propertisation of Media Audiences
Critiques of ‘consumer society’ suggest that the expansion of copy-
right subject matter is not about protecting investment in innovation. 
What copyright facilitates is the advance of capitalist relations into 
new fields of social life. In other words, new additions to copyright 
subject matter create the ‘culture industry’, to support and supple-
ment the existing trade in manufactured objects and to advance 
commodification into other domains. In our economy there is an 
insistent ‘need to generate a constant stream of unique (if often sim-
ilar) products with a severely limited life span’.56 What drives desire 
for these new products, and especially for more ‘ephemeral’ cultural 
products, is the messages contained in their marketing. Consumption 
choices primarily reflect purchaser receptivity to the ‘symbolic 
meaning’ of the commodities, as ascribed to them through their par-
ticular advertising and marketing.57

Commercial mass media is a major mechanism for stabilising 
the serial production of new meanings for products and services, and 
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hence it is fundamental to creating/marketing new needs. Thus, as 
well as focusing on the importance of protection of the value of the 
new media conduits, commodification critiques infer we should look 
to the way copyright accommodates the creation of rights in the 
production of mass audiences. Copyright and broadcasting regulation 
assembles audiences that facilitate the marketing of goods and 
services.

Who owns and has access to mass communications media 
becomes central to the capitalist’s risk-management strategy because 
it increases political and economic power generally. Media concen-
tration, vertical integration and diversification further increase access 
to investment capital, global market power, and national and inter-
national political influence. This combination of tools and powers 
allows for ‘an unprecedented degree of potential control over the 
range and direction of cultural production’.58 The messages conveyed 
by film, radio and television are essential to create ‘symbolic’ mean-
ings for consumers. They drive passions and fashions, and suggest 
identities to be fulfilled through consumption.

Copyright awarded to ‘other subject matter’ is slightly different 
from the copyright awarded to works, because of the way these media 
forms facilitate consumption more broadly. Defining the property 
owned within the new subject matter is not the main game and the 
lack of a clear definition of these rights would not for the most part 
create any significant problems. It is not really necessary for a media 
proprietor to define or own the media spectacle they create as a form 
of property within copyright. What is more important to them is to 
protect the dynamic of assembling audiences, to on-sell to adver-
tisers and invent and reinvent demand for more and more products 
and services.

It is clear from the legislative history that broadcast copyright 
was never clearly understood within copyright principles. However, 
its fundamentally featureless shape—wavering between its technical 
characteristics as a signal, and artistic pretensions as a dramatic 
work—makes sense once it is understood that the real object of regu-
lation is not supposed to be the broadcast at all.

As s. 91 of the Copyright Act makes clear, what is protected in 
copyright is primarily determined with reference to a right to service 
an audience as made possible in accordance with a licence awarded 

              



Part II Copyright Law146

under the relevant broadcasting regulation, and as refined by various 
content regulations. This means it is the audience assembled to 
receive a mass media service that is the interest at stake in broadcast 
copyright. These audiences are not demarcated by copyright, but by 
broadcast regulations that create limits—geographically, culturally 
and in line with other particular political interests and objectives that 
affect what can be broadcast, to whom, and when.59

By using the power to grant media broadcast licences, and the 
power to create copyright in the content broadcast, the state creates 
a legal capacity to ‘own’ these audiences of consumers. This, of 
course, entails the right to directly communicate ‘content’/adver-
tising and marketing to ‘the public’. Thus it could be argued that in 
advanced capitalist societies, what copyright primarily creates is not 
an exclusive right to own content or the means of distribution of con-
tent to audiences. What copyright supports is the production of 
desire/demand for the actual cultural products broadcast, as well as 
for the other diverse kinds of manufactured objects and services 
advertised to the public via the mediums of commercialised mass 
communication.

This reasoning leads to a rejection of the view that copyright 
expands into new subject matter as we come to appreciate new forms 
of cultural practice and creativity. There is little intrinsic value or 
motivation to be ascribed to the cultural goods and services pro-
duced, because the greater number of them are manufactured and 
marketed in light of market survey information about the character 
of the mass audience, and their potential viewing, listening and 
reading choices.

The construction of the audience-as-market and as-con-
sumer has meant that the relationship between producers 
and their audiences is increasingly commercially calcula-
tive, rather than premised on disinterestedness. Moreover, 
it is argued that the signifi cance of the already existing 
relationships between members of the audience is seen to 
have diminished; that is, they are designated as a set of 
individual and equal consumers, who are organised as a 
serial rather than an associative community.60
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The media and medium’s value is not calculated in terms of dis-
crete units of content, but in terms of exhibition value and franchise 
longevity.61 Thus it is no surprise that in considering rights in broad-
casts, there was a reluctance to engage in a discourse about the 
creativity, originality and authenticity of mass media. The argument 
that such new endeavours deserve a copyright on the grounds of 
their originality misses the point, and a focus on copyright law 
revolving around the foil of creativity only diverts us from studying 
the more important economic relations and conditions for consump-
tion that broadcast and copyright regulations make possible.

There is support for this reading of broadcast copyright from 
the judicial development of the exclusive right to perform and broad-
cast works to ‘the public’. In the Telstra music-on-hold case62, the High 
Court affirmed the view that the private setting of receiving a com-
munication was irrelevant to it being a communication ‘to the public’. 
Dawson and Gaudron JJ endorsed the relevant object of the exclusive 
right as the ‘copyright owner’s public’. This is judged by reference to 
the question, ‘Is the audience one which the owner of the copyright 
could fairly consider a part of his public?’.63

The distinction between what is ‘in public’ and what is ‘in 
private’ is of little assistance in determining what is meant 
by transmission ‘to the public’. The transmission may be to 
individuals in private circumstances but nevertheless be 
to the public. Moreover, the fact that at any one time the 
number of persons to whom the transmission is made may 
be small does not mean that the transmission is not to the 
public. Nor does it matter that those persons in a position 
to receive the transmission form only a part of the public, 
though it is no doubt necessary that the facility be avail-
able to those members of the public who choose to avail 
themselves of it.64

It did not matter to copyright law that the public may not have 
even wanted to receive the transmission.

The valuable asset created by the investment in broadcast tech-
nologies remains primarily the creation of mass media audiences 

              



Part II Copyright Law148

for particular kinds of programming and advertising. This is 
conventionally measured in terms of program statistics—ratings, 
demographics, market trends and so on.65 However, copyright also 
facilitates the production of subsidiary markets of audiences, such as 
the private audience for a video screening in a hotel66, or receipt of 
music-on-hold services. Copyright expands its ambit to include all 
forms and scales of audience, capable of a marketing definition of 
interest to advertisers, and formulated so as to permit extraction of 
a fee.

With digital distribution and the ability to stream on demand to 
an ever increasing range of media platforms, the technological spe-
cificity of copyright provisions designed for an earlier age of mass 
media communications became a limitation on the ability to control 
and direct cultural production. The Copyright Amendment (Digital 
Agenda) Act 2000 (Cth) thus repealed the earlier definition of broad-
cast that pertained to wireless broadcasts, replacing it with ‘an 
extended, technology-neutral definition which means a communica-
tion to the public within the meaning of the Broadcasting Services Act 
1992. … The communication right is not limited to specific technolo-
gies. The definition of “communicate” makes it clear that an electronic 
transmission may occur via a combination of delivery mechanisms’.67 
This amendment affirms the capacity to treat all potential con-
sumers/audiences as the media owner’s property, regardless of the 
medium of communication.

The Public Interest and Copyright
Though there is still a passing reference to the public in copyright 
legislation, this is merely as constituted as a potential collective to be 
acquired by existing media proprietors, marketed to and on-sold to 
advertisers. There is no space for a proper consideration of the ‘public 
interest’ within copyright itself because the media owner’s private 
interest is seen as mutual with serving the public interest, by serv-
icing the provision of media products, services and advertising to 
them, by whatever means of delivery chosen. To the extent that it 
matters at all, the public interest is really presumed to be catered for 
by the broadcasting regulations and by reference to the specific 
licensing conditions of the broadcaster. But there is no public interest 
to be found contained in the application of copyright broadcast itself. 
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Further, everyone is presumed to fall within at least a few demo-
graphics of interest to media owners and marketers. As such it is not 
possible to conceive of a legitimate public interest in receiving mate-
rial outside of established media market dynamics, such as content 
obtained at the user’s direction and obtained for free. User initiative 
in servicing personal consumption choices can only be seen as 
anarchy and deviancy.

What this Means for Access to Innovation Today
The history of copyright shows that throughout the nineteenth cen-
tury new rights were added in response to industry lobbying, to 
facilitate control over industry development and expansion. However, 
there was little standardisation of the rights until the collation of the 
various industry-specific Acts in the 1911 revision.68 The 1968 reforms 
further universalised these rights, while providing for industry and 
technological specificity for Part IV subject matter. Limits to the new 
copyrights were considered a necessary ‘compromise’, given the 
diverse interests at stake and the problem of there being no funda-
mental principle agreed upon, on which such rights could be more 
broadly based.

Compare that history with the origins of the 1968 Act, and this 
explanation given for the Digital Agenda legislation from Attorney-
General Daryl Williams:

Some of you might ask ‘Why is copyright reform needed?’. 
The reason why is clear.

Advances in communications technology have 
exposed gaps in copyright protection in the on-line 
environment. Existing transmission-type rights in the 
Copyright Act are technology-specifi c and are limited in 
scope. …

When the Copyright Act was passed in 1968, the 
Internet and cable TV were in the realm of science fi ction 
and it was thought that a wireless broadcasting right would 
cover all the possible broadcasting uses of copyright mate-
rial. Because of the fact that the broadcasting right is 
technology-specifi c, the advent of the Internet and cable 
pay TV has meant that owners of copyright are not able 
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comprehensively to control the use of their work on those 
systems. Copyright owners, users of copyright material, 
ISPs and carriers have all become increasingly frustrated 
by the uncertainty surrounding copyright in the digital 
environment, particularly the Internet.69 (emphasis 
added)

Throughout the late twentieth century, media ownership glo-
balised (so far as media ownership rules support this), portfolios were 
diversified and media holdings consolidated. Earlier common sense 
distinctions between the print, radio, music, cinema and television 
sectors subsequently further blurred. However, for the most part, 
‘convergence’ was simply code for repackaging and rebroadcasting 
‘old media’ content in a range of formats.

Nonetheless, with ‘convergence’ as the buzzword of the future 
and the hope for industry expansion70, it becomes arguable that there 
is, or at least will be, just one amorphous ‘entertainment industry’, 
with fading, historically distinct sectors. Given this development, the 
old industry-specific copyrights are projected as an ill-fit with the 
economic landscape.

If it is believed that copyright has always been there to service 
the ‘needs’ of industry and provide economic ‘incentives’ for cultural 
production, then it now becomes common sense that the rights need 
to be further generalised for the digital age—to erase the newly iden-
tified ‘gaps’ and ‘limitations’, and deliver ‘comprehensive control’ and 
‘certainty’. Copyright owners, whether they be writers, musicians, art-
ists or the generic ‘media owner’, now have the same level of 
entitlement to ‘protect’ their assets from unauthorised access and 
distribution.

Previously, there was legislative concern for copyright’s internal 
coherence as jurisprudence—defined with reference to private prop-
erty principles and social priorities such as providing support for 
original cultural production. Out of respect for this, distinctions 
between Part III and Part IV rights were established. In the late twen-
tieth century justifications for law reform have been externalised—the 
problem is with the new technology. A more personalised engage-
ment with media is not seen as a positive development—by simply 
having access to a more diverse range of media, to many points of 
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distribution, to technologies that enhance a new form of durability 
for works and facilitate a higher degree of portability. These techno-
logical ‘advances’ are cast as threats to the ‘established’ industry 
order.

This means, of course, that the providers and purveyors of these 
new technologies have not been accorded the same status as the 
innovators of the early to mid-twentieth century. They are not seen as 
another new industry that also ‘needs’ new rights from copyright. 
Digital innovators have been constructed as outsiders, newcomers, 
freeloaders and rebels that need to learn their place within the 
domain of copyright. In the digital agenda debates, new technolo-
gies are represented as the cause of the problem—platforms for the 
new forms of deviancy that imperil the progress of entertainment 
markets. Accordingly, in place of new rights, internet service pro-
viders (ISPs) and computer software makers are only given new 
exceptions to infringement—that apply if they can prove they are 
compliant.71

Whereas previously there was a concern for regulatory capture 
by media owners with ‘access to the corridors of power’, with the dig-
ital agenda debates the preoccupation became one of parliament 
demonstrating legislative capacity to rectify an apparent regulatory 
‘failure’. This meant fine-tuning market controls, by limiting the 
capacity of others to service new and emerging kinds of audiences 
for works.

The Realities of User Interactivity
In 2006 the Time Magazine person of the year was not another great 
man:

It’s a story about community and collaboration on a scale 
never seen before. It’s about the cosmic compendium of 
knowledge Wikipedia and the million-channel people’s 
network YouTube and the online metropolis MySpace. It’s 
about the many wresting power from the few and helping 
one another for nothing and how that will not only change 
the world, but also change the way the world changes …

And for seizing the reins of the global media, for 
founding and framing the new digital democracy, for 
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working for nothing and beating the pros at their own 
game, TIME’s Person of the Year for 2006 is you.72

As is well discussed in the ‘new media’ literature, one of the most 
distinctive aspects of digital media is the change in the quality and 
nature of interaction with audiences, from that possible with mass 
media and broadcasting.73 With the internet and narrowcast technol-
ogies, the audience is not preassembled or shackled to precise 
locations, limited modes of viewing and passive forms of interaction. 
They now become participants in defining their relation with the 
media ‘provider’.

We can choose to learn about what is the latest great thing from 
a myriad of user-provided information sources—fan sites, blogs, SMS 
(Short Message Service), emails, friends’ lists, playlists and so on. We 
can tap into MySpace, YouTube, Flickr, Wikipedia and Google to sat-
isfy our transient whims for more. There are ample applications that 
allow us to download, upload, compile, share and store the data we 
still anachronistically refer to as photos, music, television programs 
and films. There is an emerging economics of ‘sharing’ that is about 
the economic value of sharing cultural content (and not about free 
and open source software).74 But can copyright law think beyond ‘an 
audience’ and allow for an identity other than as passive recipient of 
a media message?

Superficially, digital copyright law has created the power to tip 
the balance strongly against ‘user’s rights’, by, for example, supporting 
strong forms of digital rights management (DRM) and restricting 
access to circumvention tools75, and obliging service providers to 
promptly remove allegedly infringing material.76 However, histori-
cally, users have been very sceptical of these legislative initiatives.

In the 1990s there were a multitude of websites devoted to posting 
online and mocking the latest ‘cease and desist’ letters from media 
owners received by fandom, voicing outrage and pillorying media 
companies for their contemptible attitude of ‘proprietorship’ towards 
audiences. The bad press led to some softening of attitudes and legal 
practice towards copyright and trademark infringement by the fan 
base. These developments supported a body of academic literature.77

Exclusive content deals, such as that forged in the mid-1990s 
between Microsoft Network and Paramount/Viacom that made some 
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high-demand content only available to Internet Explorer users and 
not accessible to Apple Mac or Netscape users, were not renewed. 
‘Star Trek fans spoke, and we listened’, said David Wertheimer, presi-
dent of Paramount Digital Entertainment.78

Anti-piracy messages have been continually diluted by the pro-
filing of well-regarded artists who distance themselves from the 
official position of the Recording Industry Association of America, 
and by the emergence of mainstream ‘social networking’ stars such 
as Lily Allen and the Arctic Monkeys where liberal online strategies 
were essential to their achieving phenomenal global success.79 With 
the exception of Apple’s iTunes store, which is estimated to have 70 to 
85 per cent of legal digital music in the US, pay-per-download music 
services have struggled, rife with indecision about business models 
and consumer demand. This is a market that generated US$400 mil-
lion in 2005 and is expected to reach US$14 billion by 2011.80

Source: Harry Wang, Digital Rights: Content Ownership and Distribution, Parks 
Associates, 2005.

Figure 6.1
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There is a growing sensitivity to consumer awareness of, and 
irritation with, the more obviously restrictive forms of DRM, such as 
code that ties you to a particular player or platform, or times out.81 
Market surveys show that consumers value the least restrictive 
options (see Figure 6.1).82

But consumers will always respond to good-value content, even 
if it is delivered in a restricted environment.83

Many consumer organisations are lobbying against DRM84, and 
there is a move to produce handbooks to alert users to problems 
with it that can only increase its unpopularity.85 Furthermore, in 
France there is continuing pressure to expand the role of competition 
law, especially in terms of third-party licensing of DRM.86 Most 
recently, Apple Computer’s Steve Jobs has sought to defend his 
corporation’s decision to develop FairPlay DRM technology:

Since Apple does not own or control any music itself, it 
must license the rights to distribute music from others, 
primarily the ‘big four’ music companies: Universal, Sony 
BMG, Warner and EMI. These four companies control the 
distribution of over 70% of the world’s music. When Apple 
approached these companies to license their music to dis-
tribute legally over the Internet, they were extremely 
cautious and required Apple to protect their music from 
being illegally copied. The solution was to create a DRM 
system, which envelopes each song purchased from the 
iTunes store in special and secret software so that it cannot 
be played on unauthorized devices.87

Coincidentally, the licensing agreement with the Big Four is due 
for renegotiation. Jobs is carefully trying to position Apple to not take 
the blame for continuing with its iTunes restrictions. He may also be 
pushing for FairPlay to become the industry standard for DRM that 
Apple licences to others.88 Audience disinterest and disobedience to 
the dictates and spirit of copyright and concern over showing any 
servility to the ‘established’ culture industry is now starting to be 
factored into business and marketing strategies.

This is not to suggest that ‘interactive audiences’ are beyond the 
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confines of consumerism. Convergence has simply led to different 
kinds of audience assemblages and marketing practices.

When convergence simply meant repacking old content for new 
forms of delivery, corporate advertising strategy sought to maintain a 
consistent message across all the potential platforms. The strategy 
was one of blanket marketing drawing upon the psychological profile 
of the target generations. To maintain consumer interest the one idea 
was expressed in different ways—the ‘playful’ viral Web campaign, 
the billboard message, the print media, radio, free-to-air television 
advertising campaigns and so on: ‘This is believed to be more effec-
tive as there are multiple encodings of the same idea, which reinforces 
the impact on the consumer’.89

However, this ‘blanket’ strategy is now giving way to much more 
sophisticated methods of communicating with audiences, and 
playing on their individual technological interests and abilities. The 
new method is transmedia planning.

Time Magazine recognised the foundations for it in December 
2006 with the arrival of Web version 2.

The new Web is a very different thing. It’s a tool for bring-
ing together the small contributions of millions of people 
and making them matter. Silicon Valley consultants call it 
Web 2.0, as if it were a new version of some old software. 
But it’s really a revolution.90

Acknowledging the ‘revolution’ of interactivity among users 
involves recognition of the commercial value of the ‘sharing’ input. 
However, it is a mistake to think of this user interactivity and sharing 
of contributions in the old 1990s language of proprietary versus free 
flows of information. Transmedia is a new method of cultural pro-
duction, where the numerous small accumulations of effort are 
available and able to be engaged in new media enterprises.

Originally transmedia was a concept used to explain the 
dynamics of fan-based fiction, where fans engaged in constructing 
new narratives surrounding characters and events. Some of this was 
commercially produced; for example, Dr Who, Star Trek and Buffy the 
Vampire Slayer novellas. These products were both derivative and 
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highly original, and, in a commercial sense, confused the traditional 
demarcation and hierarchy of ownership that copyright and trade-
mark impose.

The success of transmedia story-telling was picked up on and 
reformed as part of new media advertising strategies, especially those 
targeting younger demographics. ‘Transmedia planning’ takes for 
granted the availability of audience access to multiple platforms and 
the attraction of active engagement with narratives, and directs these 
resources to serve corporate ends:

In this model, there would be an evolving non-linear brand 
narrative. Different channels could be used to communi-
cate different, self-contained elements of the brand 
narrative that build to create a larger brand world. 
Consumers then pull different parts of the story together 
themselves. The beauty of this is that it is designed to gen-
erate brand communities, in the same way that The Matrix 
generates knowledge communities, as consumers come 
together to share elements of the narrative. It has a word of 
mouth driver built in.91

Transmedia concepts have already affected the delivery of main-
stream television. Examples include current high-ranking programs 
in Australia such as Lost, Desperate Housewives, Ugly Betty—where 
additional incidental plot detail and ‘add-on’ content like interviews 
with stars may be revealed on the franchise web page. This ‘interac-
tivity’ with the narrative is presumed to support franchise loyalty and 
longevity, and generate a bigger audience share through playground 
and water-cooler talk. Film genre examples include The Matrix and 
Lord of the Rings franchises, where web pages and computer games 
were utilised to deliver ‘more connections’ for audiences to interact 
with.92 In these examples traditional media forms are being pushed 
out into new terrain, and with that, the old notion of audience trans-
forms.

The level beyond this includes tabloid current affairs television 
programs, blogs, forums, game shows and Massive Multiplayer 
Online Role-Playing Games (MMORPGs). Here, interaction with 
other participants and the outside world forms part of the unfolding 
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narrative experience, and reaction to those inputs is evident to the 
audience/players. Where individual contributions to the whole media 
experience are able to be identified and valued, a dialogue on ‘virtual 
property’ and the right to co-own user contributions is starting to 
emerge.93 Copyright tests of transformative use and parody will also 
be challenged by these efforts which are separate but deeply collabo-
rative in nature.94

Beyond this are the new media vehicles such as Wikipedia, 
MySpace and YouTube. These form the latest level of ‘mass’ user col-
laboration. Compared with the aforementioned examples, with these 
sites it is quite hard to discern any particular direct control over the 
productions, or any commercial benefit to be had from encouraging 
any particular narrative line. Site owners can edit and remove unwel-
come contributions and there are efforts to enforce copyright. 
However, the reality is that the size and scale of the enterprise ensures 
serious limits on copyright enforcement. For example, popular items 
can be removed by site managers, but they are most likely to simply 
be reposted from another address. As with DRM issues, overt ‘man-
agement’ of user/contributor interactions conflicts with the ethos of 
the medium, and intervention is likely to drive users to move on and 
contribute to other, more amenable alternatives.

What Copyright Is Missing
We now have many mainstream notions of audience interaction 
usurping the passive mass media notion, preferred by copyright. 
However, coming out of the Digital Agenda and the amendments 
brought about by Chapter 17 of the Australia–United States Free 
Trade Agreement, there is little appreciation of the significance of 
that change. We have had minor reforms to accommodate digital 
realities—a clumsily expressed, limited time and format-shifting 
exception95, a parody exception96, and confirmation that region 
encoding is not (generally) a ‘technological protection measure’.97 
These are laughable. They fail to take into account the complexity of 
the changes to audiences that are part of the media age we are now 
in. They do nothing to address the social and economic context of 
uses of copyright material today, but only sustain the gap between 
law and social expectation. Further, our newly reformed copyright 
law is entirely focused on what we were doing with media a few years 
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ago. It suggests no legal capacity to understand and respond crea-
tively to where these technologies and practices might be going.

This reflection on Big Media, broadcasting and copyright began 
with an exploration of the legislative and jurisprudential develop-
ment of Part IV rights because it is that history that created the 
confined space the law is stuck in today. The problem with contem-
porary Australian copyright is not just that digital copyright laws 
reflect the sway of old media interests over new media ones. It is not 
simply that the laws are designed to suppress or outlaw everyday 
technological practice. The larger problem is the historical one. 
Copyright did not really know how to accommodate mass media such 
as broadcasting, and did it so crudely. It created a broad, ill-defined, 
far-reaching power for media owners to communicate with audi-
ences in Parts III and IV of the Act. It created the right to assemble 
and market to an ongoing sequence of mass media audiences (with 
the add-on of broadcasting regulations to adjust that content, in line 
with general guidelines in the public interest).98 Limited exclusive 
rights were then generalised by the courts, and even further 
abstracted by the digital agenda and subsequent revisions. While 
there was no direct right to own audiences created by the Copyright 
Act, that nonetheless is the current effect of the law.

The second part of this chapter explored the implications of this 
history and how far media practice has moved on from what copy-
right law has imagined is possible and desirable. For the time being, 
the retro-flavour of copyright does mean that Big Media can, so far as 
it chooses to, try and encumber the operation of the new digital 
devices and stifle development of a greater range of media services. 
However, this is an unrealistic long-term strategy. There is quite lim-
ited market growth in pursuing that option. Securing audience loyalty 
will be harder than it was in the past. Younger demographics will 
increasingly require some concessions to their technical appetites 
and interactive lifestyles. Eventually the laws and practices will have 
to change.

What is currently missing from Australian copyright law is 
comprehension of the realities of innovation and audiences today. 
What copyright needs to do about this is begin to offer something 
relevant to contemporary audiences to support the future of innova-
tion. The alternative is that copyright remains the master of old media 
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aspirations, but it ceases to have any relevance to the future of cul-
tural production.
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Chapter 7

Australia’s Fair Dealing Exceptions

Do They Facilitate or Inhibit Creativity in the 
Production of Television Comedy?

Melissa de Zwart

Introduction
Australia has no constitutional guarantee of the protection of freedom 
of speech. What protection exists depends upon a tenuous connec-
tion of rights and defences under laws relating to copyright, 
defamation, obscenity, vilification and trade practices. How then do 
producers of light entertainment, comedy and social commentary 
television programs make decisions regarding the incorporation of 
pre-existing material, for the purposes of comment, review, criticism, 
ridicule and entertainment in their programs? Many television for-
mats depend upon showing short clips of material from films, 
advertisements and other television programs to highlight humorous, 
absurd or unusual material; however, use of such material may be an 
infringement of the rights of the copyright owner. Depending upon 
the context, it is unlikely that the owner of the material would con-
sent to use of the material in a critical or ridiculing context. Others 
may consent to use subject to payment of a fee, which may be 
prohibitively expensive or simply too administratively difficult to 
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obtain within the timeframe of television. Producers of such 
programs have therefore operated on the assumption that they will 
be safe from infringement on the basis of industry practice and 
goodwill, de minimis use or use not sufficient to constitute a ‘sub-
stantial part’, the fact that it is too costly or difficult to bring an 
infringement action, or that such use is permitted under the excep-
tions to the rights of owners contained in the Copyright Act 1968 
(Cth). The decision in The Panel case proved that these assumptions 
were misplaced.

This chapter will consider the issue of whether, in the context of 
television broadcasts, the exceptions to copyright encourage the cre-
ative re-use of existing works (and other subject matter) or inhibit it. 
It will focus, in particular, on the new parody and satire fair dealing 
provision, as this represents a significant enhancement of the current 
limited range of copyright exceptions.

The Australian Law
In Australia, exceptions are granted to the rights of the copyright 
owner largely pursuant to the concept of fair dealing. These rights are 
set out in various sections of the Copyright Act 1968 (Cth). Australia 
adopted the concept of fair dealing from English law when it enacted 
the Copyright Act 1912, which was a re-enactment of the Copyright 
Act 1911 (UK).1 Therefore, there has been a close correlation between 
the development of English and Australian law in this area.2 In order 
to constitute a fair dealing, the use of the work must be for one of the 
specified purposes; that is, research or study, criticism or review, 
news reporting, parody or satire, or professional advice provided by a 
legal practitioner or patent attorney. Unlike the open-ended fair use 
exception under s. 107 of the Copyright Act (US), there is no general 
right of fair dealing outside the context of these provisions. In addi-
tion, the use must satisfy the other criteria set out in the relevant 
section, such as sufficient acknowledgement of the original work.

For the purposes of considering use of copyright material by a 
television broadcaster or producer, this chapter will consider only 
three aspects of fair dealing: criticism or review, and the reporting of 
news, both dealt with in this section on Australian law; and parody 
and satire, addressed in the next section of the chapter.

              



Part II Copyright Law168

Criticism or Review
Section 103A of the Copyright Act 1968 (Cth) authorises a fair dealing 
with an audiovisual item for the purpose of criticism or review:

A fair dealing with an audio-visual item does not constitute 
an infringement of the copyright in the item or in any work 
or other audio-visual item included in the item if it is for 
the purpose of criticism or review, whether of the fi rst-
mentioned audio-visual item, another audio-visual item 
or a work, and a suffi cient acknowledgement of the fi rst-
mentioned audio-visual item is made.3

In the key Australian case considering the meaning of the 
corresponding section dealing with copyright works, De Garis v. 
Neville Jeffress Pidler4, Beaumont J adopted the Macquarie Dictionary 
definitions of ‘criticism’5 and ‘review’6, concluding that ‘one is the 
process and the other is the result of the critical application of mental 
faculties’.7 The case concerned the operation of a press-clipping 
service by Jeffress, who monitored newspapers for his clients on 
nominated topics and provided photocopies of relevant articles in 
return for a fee. In this test case he was found to have copied a 
number of newspaper articles written by the plaintiffs. Beaumont J 
concluded that as Jeffress’s activities consisted only of scanning for 
articles on a specified subject matter and did not involve any mental 
task of analysis or evaluation, they could not therefore be classed as 
either criticism or review. Therefore, the criticism or review of the 
subject material must be done by the person seeking to rely on 
the exception, rather than the customer, or in the case of television, 
the audience. This may require explicit introduction or analysis 
by the host of the program or other contextual material to make it 
clear why the copyright material is being shown. For example, on 
Rove Live, Rove McManus has a ‘What The …?’ segment which ridi-
cules items sent in to him by viewers. Setting the criticism apart in 
this segment highlights the purpose and nature of his use of the 
material. The use must be more than merely to ‘poke fun’ at such 
items. More subtle use of material, aimed at an educated or special-
ised audience, which leaves it up to the audience to form a critical 
opinion may not satisfy this requirement.
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The most recent Australian decision which considered fair 
dealing in the context of criticism and review was the Full Court of the 
Federal Court decision in TCN Channel Nine v. Network Ten.8 In that 
case, Channel Nine brought an action against Network Ten alleging 
that the broadcast of short extracts from twenty Channel Nine pro-
grams on the Network Ten program The Panel was an infringement of 
copyright. The action related to a weekly panel-style television pro-
gram that reviewed highlights from the preceding week in areas of 
news, sport, current affairs and entertainment. It did this by showing 
extracts from relevant television programs originally broadcast on 
Channels Nine and Ten and other local and overseas networks. Such 
footage included scenes from soap operas, appearances by the Prime 
Minister on a daytime talk show and at an award ceremony, and var-
ious other excerpts demonstrating technical glitches and impromptu 
broadcasting problems. The excerpts were discussed by a panel of 
regulars and guests in a lighthearted and frequently humorous 
manner. Network Ten claimed that the use of the extracts was justified 
on the basis of fair dealing for the purposes of criticism or review, or 
additionally or in the alternative, for the purposes of reporting news.9

At first instance, Conti J undertook an extensive review of the 
authorities relating to fair dealing for the purposes of criticism or 
review and for the purposes of reporting news. On the basis of 
this review, Conti J concluded that the following principles applied to 
fair dealing:

(i)  fair dealing involves questions of degree and impres-
sion; it is to be judged by the criterion of a fair minded 
and honest person, and is an abstract concept;

(ii)  fairness is to be judged objectively in relation to the 
relevant purpose, that is to say, the purpose of criti-
cism or review or the purpose of reporting news; in 
short, it must be fair and genuine for the relevant 
purpose, because fair dealing [sic] truth of purpose;

(iii)  criticism and review are words of wide and indefi nite 
scope which should be interpreted liberally; never-
theless criticism and review involve the passing of 
judgment[,] criticism and review may be strongly 
expressed;
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(iv)  criticism and review must be genuine and not a pre-
tence for some other form of purpose, but if genuine, 
need not necessarily be balanced;

(v)  an oblique or hidden motive may disqualify reliance 
upon criticism and review, particularly where the 
copyright infringer is a trade rival who uses the copy-
right subject matter for its own benefi t, particularly 
in a dissembling way; ‘the path of criticism is a 
public way’;

(vi)  criticism and review extends to thoughts underlying 
the expression of the copyright works or subject 
matter;

(vii) ‘news’ is not restricted to current events; and
(viii)  ‘news’ may involve the use of humour though the 

distinction between news and entertainment may be 
diffi cult to determine in particular situations.10

On this basis Conti J would have excused the use of eleven out 
of the twenty extracts. He concluded that there had not been any use 
of a substantial part of the relevant broadcasts. Therefore his findings 
regarding fair dealing are obiter. However, these principles were cited 
with apparent approval by Hely J who gave the leading judgment in 
the Full Court.11 Channel Nine had challenged the conclusion by 
Conti J that the fairness of the dealing should be judged by an objec-
tive standard in relation to the relevant purpose (point (ii) above) and 
argued that Network Ten should be required to provide evidence of 
the purposes, intentions and motives of the program’s producers. 
Hely J confirmed that the purpose is to be ascertained objectively. 
Hely J then considered ten segments which were the subject of the 
appeal by Channel Nine or contention by Network Ten. Hely J agreed 
with Conti J’s conclusions in relation to seven of the ten segments. In 
relation to the poor disguises used during the brothel interview on A 
Current Affair, Hely J concluded that The Panel members were not 
criticising the producers of the program for failing to protect the ano-
nymity of the people being interviewed, which would have amounted 
to criticism of the program: ‘Rather, “The Panel” were simply poking 
fun at the disguises which the people had chosen, and using the 
Panel Segment for the purposes of entertainment’.12
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Finkelstein J reached a different conclusion in relation to three 
broadcasts, holding that each was a fair dealing: an extract from 
Today which shows Boris Yeltsin shaking hands with three former 
Russian prime ministers; an extract showing the Prime Minister 
singing ‘Happy Birthday’ to Sir Donald Bradman; and a discussion of 
Simply The Best. Sundberg J agreed with Hely J’s conclusions on the 
availability of fair dealing, except with respect to the extract from 
Simply The Best. Sundberg J stated that on each of his viewings of the 
broadcast of this extract it was clear to him that the criticism related 
to the set and ‘the fact that it was not possible to determine the basis 
on which the audience was being asked to vote’.13 Therefore he con-
cluded that fair dealing was made out with respect to that extract.

The disagreement between the three Federal Court judges 
regarding whether the use of a particular excerpt constituted a fair 
dealing highlights the difficulty of being able to accurately predict 
whether an intended use will be covered by the law of fair dealing. 
The court held by majority that there was infringement in relation to 
the screening of eleven of the extracts, including extracts from the 
Midday show, showing the Prime Minister singing ‘Happy Birthday’ 
to Sir Donald Bradman, and an extract from A Current Affair, high-
lighting the disguises used in a story exposing a brothel masquerading 
as an introduction agency. The fact that while the judges can agree 
broadly on the principles of fair dealing they can vary widely in their 
application creates significant uncertainty regarding practical appli-
cation of the law to fair dealing. This uncertainty demonstrates the 
complexity and unpredictability of this defence. Disagreement 
between the judges even over the question of what constitutes criti-
cism or review acts as a significant deterrent to many uses of copyright 
material.14

Creators, such as the producers of television programs like The 
Panel, who wish to make use of material already in existence, must 
bear the risk of whether the use to which they put the work will ulti-
mately be deemed to constitute criticism or review, and further, 
whether such a use is held to be fair, by the court. In addition, as 
noted above, the need to justify the use of the material on the basis 
of criticism or review requires that the material be presented in a 
certain way. First, it may be necessary to introduce the material in 
a critical manner or context, in some cases disturbing the flow of 
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discussion. Second, the requirement of ‘sufficient acknowledgement’ 
of the source material must be met.15 Sufficient acknowledgement is 
defined in s. 10(1) in relation to a work as: ‘an acknowledgement 
identifying the work by its title or other description and, unless the 
work is anonymous or pseudonymous or the author has previously 
agreed or directed that an acknowledgement of his or her name is not 
to be made, also identifying the author’. As the definition in s. 10(1) is 
expressed only in relation to a work, what constitutes ‘sufficient 
acknowledgement’ in relation to other subject matter, such as a tele-
vision broadcast, ‘must fall to be determined by the circumstances of 
each “fair dealing … for the purposes of criticism or review”’.16 It is a 
question of fact to be decided in relation to each individual use with 
respect to television broadcasts. Such identification may consist of 
the station logo or ‘watermark’ which are now commonly used by 
Australian broadcasters.17

Reporting of News
Section 103B provides for fair dealing with an audiovisual item for 
the purposes of the reporting of news:

(1)  A fair dealing with an audio-visual item does not con-
stitute an infringement of the copyright in the item or 
in any work or other audio-visual item included in the 
item if:
(a) it is for the purpose of, or is associated with, the 

reporting of news in a newspaper, magazine or 
similar periodical and a suffi cient acknowledge-
ment of the fi rst-mentioned audio-visual item is 
made; or

(b) it is for the purpose of, or is associated with, the 
reporting of news by means of a communication 
or in a cinematograph fi lm.18

What constitutes ‘news’ was considered by Mason J in 
Commonwealth v. John Fairfax.19 This case concerned an application 
for an injunction to restrain the publication of a book containing pre-
viously unpublished government documents relating to various 
foreign affairs matters and publication of extracts from the book in 
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newspapers. The Australian Government sought to restrain publica-
tion of the book and extracts from it on the basis of ownership of 
copyright in the documents that made up the majority of the book. 
Mason J noted that publication of the documents would amount to 
infringement unless it was justified on the basis of ss 41 or 42 or 
according to the ‘so-called common law defence of “public interest”’.20 
He stated that the concept of ‘news’ is not restricted to current events; 
however, the fact that the documents were previously unpublished 
complicated the matter.21 Given this fact, Mason J seemed more 
inclined to prefer the common law defence of public interest, which 
would make ‘legitimate the publication of confidential information 
or material in which copyright subsists so as to protect the commu-
nity from destruction, damage or harm’.22 This would also cover 
matters such as a threat to national security, breach of the law or 
danger to the public. However, there was no clear precedent in 
allowing such a defence to use of material like that under considera-
tion in the case. Given this was an interlocutory proceeding, the 
question was decided in favour of the plaintiff.

In De Garis, Beaumont J again relied upon the Macquarie 
Dictionary in defining the concept of ‘news’.23 Beaumont J accepted 
this as accurate for the purposes of s. 42(1) subject to the ‘possible 
extension mentioned by Mason J in John Fairfax’.24 In this way, he 
appears to subsume the public interest defence referred to by Mason 
J, within the broader comprehension of the reporting of news defence 
under s. 42. He concluded that the reproduction of a review of three 
history books could not be considered to have been done for the req-
uisite purpose of reporting of news.

Despite these decisions, it appears that judges are reluctant to 
construe the concept of ‘news’ too narrowly. In an interlocutory deci-
sion concerning an attempt by Channel Nine to prevent the Australian 
Broadcasting Corporation’s Channel Two from broadcasting the mil-
lennium New Year’s Eve celebrations on Sydney Harbour25, Hill J 
considered whether Channel Two may have had a defence to possible 
infringement proceedings on the basis that it was for the purpose of 
or associated with the reporting of news under s. 42. Channel Nine 
argued that because the Channel Two broadcast would be hosted by 
HG Nelson and Roy Slaven, two well-known comedians, the program 
would be humorous and entertaining rather than newsworthy. Hill J 

              



Part II Copyright Law174

concluded that the distinction between news and entertainment was 
difficult to draw and ‘the fact that humour is used does not neces-
sarily negate the fact that what is being broadcast may be news’. 26 
Therefore the broadcast could fall within s. 42.

Returning to the decision in The Panel case, Network Ten disa-
greed with the classification of The Panel as a comedy program 
despite station teasers which highlighted its humorous aspects, 
maintaining that it was current affairs presented in a lighthearted 
and entertaining way.27 The court was prepared to concede that the 
use of humour and satire did not prevent the use from being fair in 
the context of reporting news: ‘The fact that news coverage is inter-
esting or even to some people entertaining, does not negate the fact 
that it could be news’.28 Further, the use of the extract did not have to 
be contemporaneous with the event. The use of an extract dealing 
with drug taking in sport, originally screened ten days before the 
rebroadcast on The Panel, was justified both in the context of the 
Olympic Games, to be held in Sydney soon thereafter, and the gen-
eral public debate regarding drug taking in sport.29

In relation to the Today show extract, Finkelstein J said that the 
extract had to be considered in the context of current events:

When the segment was broadcast, the question whether 
Australia should become a republic was a signifi cant 
political issue. The referendum for constitutional amend-
ments had been announced, and the segment must be 
considered in that context. The discussion whether there 
should be an age limit imposed on a president, while con-
sidered in a humorous way because of Yeltsin’s known 
drinking and memory problems, was newsworthy.30

This appears to be a considerably broader test than that applied 
by the other judges and serves to illustrate the scope for debate 
about what falls within the concepts of criticism or review and the 
reporting of news. In relation to the Prime Minister singing 
‘Happy Birthday’, Finkelstein J concluded that fair dealing was made 
out both on the grounds of criticism or review, as a review of 
the Midday show and its host, and as the reporting of news: ‘In a 
sense, all behaviour of a Prime Minister can be regarded as “political” 
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because it may affect voters’ perceptions and is newsworthy for that 
reason’.31

However, the difficulty of deciding in advance whether some-
thing is newsworthy is highlighted by the conclusion of Hely J, who 
believed that the footage of the Prime Minister being ignored by 
Glenn McGrath was not newsworthy as the incident had only been 
shown on The Panel: ‘The only public embarrassment was created by 
The Panel’s publicising of a background and unnoticed incident’.32 
The Panel could not in effect use the footage to create the news-
worthy event.

Hence the problem with the fair dealing provisions is the sub-
jective nature of their application. Again, lack of ability to predict in 
advance whether a use of material may be permitted by the defence 
acts as a disincentive to reliance upon the fair dealing provisions by 
creators of such material, particularly in the context of live television 
where decisions are often made shortly before the program is put to 
air and even altered while on air.

Fairness
Sections 103A and 103B (and corresponding ss 41 and 42) differ sig-
nificantly from the provisions relating to fair dealing for the purposes 
of research or study in s. 103C (and s. 40), because they do not pro-
vide the same degree of guidance regarding how to determine 
whether a dealing with a work in particular circumstances is ‘fair’.33 In 
addressing the question of ‘fairness’ in the context of criticism or 
review in De Garis v. Neville Jeffress Pidler34, Beaumont J cited Lord 
Denning in the English decision of Hubbard v. Vosper:

It is impossible to defi ne what is ‘fair dealing’. It must be a 
question of degree. You must consider fi rst the number 
and extent of the quotations and extracts. Are they alto-
gether too many and too long to be fair? Then you must 
consider the use made of them. If they are used as the basis 
for comment, criticism or review, that may be fair dealing. 
If they are used to convey the same information as the 
author, for a rival purpose, that may be unfair. Next, you 
must consider the proportions. To take long extracts and 
attach short comments may be unfair. But, short extracts 
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and long comments may be fair. Other considerations 
come to mind also. But, after all is said and done, it must 
be a matter of impression. As with fair comment in the law 
of libel, so with fair dealing in the law of copyright. The tri-
bunal of fact must decide.35

Applying these principles, Beaumont J concluded that Jeffress 
had reproduced the subject article in its entirety in the context of a 
commercial activity, that he did not add any independent work to 
any article by providing any comment or analysis, and therefore the 
use of the article could not be ‘fair’.

In Commonwealth v. John Fairfax36 Mason J held that publica-
tion of government documents was not a fair dealing because there 
was insufficient comment to constitute criticism or review. It was 
merely a ‘veneer, setting off what is essentially a publication of the 
plaintiff’s documents’.37 In that case, Mason J raised the issue of 
whether publication of extracts from previously unpublished docu-
ments could be considered fair. He concluded that the fact that the 
work was circulated without the author’s consent was ‘at least an 
important factor’ in determining whether there had been a fair 
dealing with the work.38 Mason J also suggested ‘another possible 
approach’ to the issue, stating that ‘a dealing with unpublished works 
which would be unfair as against an author who is a private indi-
vidual may nevertheless be considered fair as against a government 
merely because the dealing promotes public knowledge and public 
discussion of government action’.39 However, he declined to explore 
this concept further at the interlocutory stage.

In the interlocutory decision of Wigginton v. Brisbane TV, White 
J considered whether the broadcast of excerpts from videotaped 
recordings of Wigginton’s hypnotic sessions, prepared as part of her 
defence on a charge of murder of Clyde Edward Baldock, could be 
justified on the basis of fair dealing for the purpose of reporting 
news.40 Wigginton had been given public defence and the tapes were 
recordings of hypnotic sessions with her psychiatrist and psycholo-
gist on the authorisation of the Public Defender. The tapes had been 
tendered as evidence in her hearing before the Mental Health 
Tribunal. Copies of the tapes were leaked to several television sta-
tions and Wigginton and the state of Queensland (the owner of 
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copyright in the tapes) obtained injunctions restraining publication 
of the tapes in February 1991. In August 1992 Channel Seven sought 
discharge of those injunctions to enable it to show excerpts from the 
tapes in the context of an interview with the author of a book on the 
Baldock murder. It argued that use of up to three minutes of excerpts 
in the context of a seven-and-a-half-minute story would constitute a 
fair dealing under ss 103A and 103B.

Adopting Beaumont J’s analysis of criticism and review and 
reporting of news from De Garis v. Neville Jeffress Pidler41, White J was 
prepared to consider that the use of two to three minutes of the tapes 
could constitute criticism ‘but may fail as to the fairness of the 
dealing’.42 Further, it was open to find that the interview could be 
characterised as news. White J considered the observations of Mason 
J in Commonwealth v. John Fairfax and Sons43, regarding the publica-
tion of ‘leaked’ documents, and concluded that ‘the defendants will 
have real difficulty in maintaining the defence of fair dealing in the 
absence of consent by the State of Queensland to their use and 
the almost certain knowledge that they were “leaked” without the 
authority of the State’.44

Therefore, in making a determination to use existing material 
on the basis of a fair dealing defence, the user must not only identify 
the purpose of the use but whether in all of the circumstances that 
use will be considered to be fair.

Remedying the Shortcomings of Fair Dealing: A Parody and 
Satire Defence
In May 2005, the Australian Government announced a review of the 
fair dealing exceptions, with a proposal to enact a US-style fair use 
defence, which could encompass a broad range of uses. The Fair Use 
Issues Paper45 was prompted largely by concerns expressed in the 
reports prepared by the Joint Standing Committee on Treaties46 and 
the Senate Select Committee on the AUSFTA47, that the existing 
exceptions to copyright were too narrow in the context of the expan-
sion of the copyright term pursuant to the Australia–United States 
Free Trade Agreement. A major focus of this review was the question 
of personal use, time-shifting and space-shifting, and many of those 
involved in the parliamentary reviews were horrified to learn that 
their nightly taping of television programs and uploading of music to 
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their iPods was in breach of the copyright laws. However, the ques-
tion of the narrowness of the fair dealing exceptions with respect to 
creative re-use of copyright material was also raised, particularly in 
the context of the recent decision in The Panel case.

The concept of enacting a fair use-style defence was abandoned 
by the government in favour of a combination of specific exceptions, 
combined with a ‘flexible dealing’ provision, intended to encompass 
emerging uses.48 A ‘parody and satire’ defence was originally pro-
posed as part of this flexible dealing provision.49 This exception was 
subject to satisfying the ‘three step test’ encapsulated in s. 200AB(1). 
That section provides that copyright in a work or other subject matter 
is not infringed by a use of the work or other subject matter if the use 
is covered by one of the purposes identified in the subsections and all 
of the following conditions exist: the circumstances of the use amount 
to a special case, the use does not conflict with a normal exploitation 
of the work or other subject matter, and the use does not unreason-
ably prejudice the legitimate interests of the owner of the copyright.50 
This test reflects the test contained in Article 13 of TRIPS (Agreement 
on Trade Related Aspects of Intellectual Property Protection) and other 
international agreements.

Little insight was provided during the passage of the Copyright 
Amendment Bill into the reasons behind the enactment of the parody 
and satire defence. However, the Attorney-General expressed the 
view that the law would protect the Australian sense of humour:

Australians have always had an irreverent streak. Our car-
toonists ensure sacred cows don’t stay sacred for very long 
and comedians are merciless on those in public life. An 
integral part of their armoury is parody and satire—or, if 
you prefer, ‘taking the micky’ out of someone. However, 
our copyright laws have until now done very little to pro-
tect the way people use others’ works or images to parody 
and satirise others in the name of entertainment. I have a 
Bill currently before the Senate which will ensure Australia’s 
fi ne tradition of satire is safe. There will be a parody and 
satire exception for what the law calls ‘fair dealing’.51
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Several submissions to the Senate Standing Committee were 
strongly in favour of a parody and satire exception.52 Others, however, 
pointed out that while the US had a strong tradition of granting an 
exception for parody, the recognition of a satire defence would go 
beyond what was protected under US fair use law.53 Some objected to 
the inclusion of a parody or satire defence at all.54

The parody and satire exception was removed from s. 200AB 
during the revision of the exposure draft legislation and moved to the 
fair dealing provisions. The Copyright Amendment Act 2006 (Cth) was 
passed in December 2006 and came into effect on 1 January 2007. 
Australia therefore has two new provisions permitting the use of 
material for the purpose of parody and satire: s. 41A dealing with 
copyright works55 and s. 103AA dealing with audiovisual items.56

What is ‘Parody’ or ‘Satire’ Under Australian Law?
As noted above, there remains some confusion regarding the defini-
tions of parody and satire for the purposes of the exception. The 
decision to incorporate a parody or satire defence may initially have 
been justified on the basis that a parody defence exists under the US 
fair use law and the reference to satire was included on the basis that 
it meant essentially the same thing. However, there is a strong pre-
sumption under US law that while parody will be an acceptable use, 
satire will not. There was an explicit recognition during the Senate 
Committee hearings that the terms were subject to different interpre-
tations and ultimately this matter was left open.57 It therefore remains 
to be seen whether Australian courts will look to the US precedents 
in interpreting the meaning of parody or whether a truly local 
meaning will be developed.58

The Fact Sheet produced by the Attorney-General’s Department 
states that:

The amendments do not defi ne the terms which are simi-
lar and can overlap. Satire often involves attacking an idea 
or attitude, an institution or a social practice, through 
irony, derision or wit. Parody often involves the imitation 
of the characteristic style of an author or a work for comic 
effect or ridicule.59
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As noted above, when previously faced with questions regarding 
the meaning of the terms used in the fair dealing sections, the courts 
have turned first to standard dictionary definitions. However, in this 
area, dictionary definitions shed little light on the subject, as they 
tend to refer to parody, burlesque and satire in a circular manner. For 
example, the Macquarie Dictionary defines parody as: ‘1. a humorous 
or satirical imitation of a serious piece of literature or writing … 3. a 
burlesque imitation of a musical composition’.60

Another influence may be the wealth of literature on the 
meaning of parody and satire in the context of literary criticism. It is 
possible that, lacking any legal precedents, courts may be tempted to 
simply apply understandings derived from other disciplines. The 
meaning of the terms ‘parody’ and ‘satire’ are notoriously unclear. 
The term ‘parody’ evolved from the Greek term ‘parodia’, which 
meant a song sung alongside the original.61 However, this meaning 
has changed over the last 2000 years and has acquired different cul-
tural connotations. It may involve elements of humour, ridicule and 
serious comment but none of these attributes is fixed or absolute.62

As the Australian law evolves it will be necessary to place literary 
and artistic interpretations of parody and satire in an appropriately 
legal context, to reduce lengthy legal debates as to which interpreta-
tions should be adopted by the courts.63

The EU Information Society Directive permits member states to 
enact an exception to the rights of the copyright owner facilitating 
‘use for the purposes of caricature, parody or pastiche’.64 The Gowers 
Review of Intellectual Property recently recommended the adoption 
of such a defence in UK law on the basis that it would reduce transac-
tion costs across the EU and facilitate the creation of new works that 
‘create value’.65 This means there is as yet little by way of existing UK 
precedent that will be of assistance to our courts.66

Therefore, the temptation will be strong to look to US law in this 
area.

US Case Law on Parody and Satire
Section 107 of the Copyright Act (US) provides that the ‘fair use’ of 
copyright material is not an infringement. It provides that in deter-
mining whether the use made of a work in any particular case is a fair 
use, the factors to be considered shall include:
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(1)  the purpose and character of the use, including wheth-
er such use is of a commercial nature or is for nonprofi t 
educational purposes;

(2) the nature of the copyrighted work;
(3)  the amount and substantiality of the portion used in 

relation to the copyrighted work as a whole; and
(4)  the effect of the use upon the potential market for or 

value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a 
fi nding of fair use if such fi nding is made upon consider-
ation of all the above factors.

The key case on parody under US law is the Supreme Court 
decision in Campbell v. Acuff Rose Music.67 This case concerned a rap 
version by 2 Live Crew of Roy Orbison’s ‘Oh, Pretty Woman’. According 
to the defendants, the song was intended to satirise the original song 
by mocking its romantic tone. At the time when the case came before 
the court it was doubted whether a parody could qualify as fair use 
where it was used for profit. The defendants had sought, and been 
refused, permission to use the original music and lyrics. They con-
tinued with the use on the basis that it could be justified as a parody.

Two key issues arose with respect to step one of the test (the 
purpose and character of the use): how much of the original work 
could be taken, while still remaining under the fair use defence? Did 
the commercial nature of the use prevent it from being a fair use?

The court classified a parody as something which was by its very 
nature a transformative use, reworking aspects of the original work to 
create a new work that, in part, commented upon the original. A 
satire, on the other hand, characterised as a comment on something 
outside of the original work, could not be justified on this basis. 
Souter J, writing the opinion on behalf of the Supreme Court, 
expressed the view that:

For the purposes of copyright law, the nub of the defi ni-
tions, and the heart of any parodist’s claim to quote from 
existing material, is the use of some elements of a prior 
author’s composition to create a new one that, at least 
in part, comments on that author’s work … If, on the 
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contrary, the commentary has no critical bearing on the 
substance or style of the original composition, which the 
alleged infringer merely uses to get attention or to avoid 
the drudgery in working up something fresh, the claim to 
fairness in borrowing from another’s work diminishes 
accordingly (if it does not vanish), and other factors, like 
the extent of its commerciality, loom larger. Parody needs 
to mimic an original to make its point, and so has some 
claim to use the creation of its victim’s (or collective vic-
tims’) imagination, whereas satire can stand on its own 
two feet and so requires justifi cation for the very act of 
borrowing.68

This suggests that a parody, being a work which targets the spe-
cific work, is protected, whereas a satire, which targets society or 
issues more broadly, may not be.69 In his concurring opinion, Kennedy 
J went further than this, stating: ‘The parody must target the original, 
and not just its general style, the genre of art to which it belongs, or 
society as a whole (although if it targets the original, it may target 
those features as well)’.70 He warns later courts to ensure that they do 
not accept that any ‘commercial takeoff’ is a parody.71 The mere fact 
that the later work makes humorous use of the earlier work should 
not be sufficient to grant it protection under the fair use doctrine. 
The implications of this will be discussed further below.

The suggestion that satire which targets society at large, rather 
than the subject work, should not be entitled to protection as a fair 
use had been made a couple of years earlier by Richard Posner in his 
article ‘When Is Parody Fair Use?’.72 He argued that fair use should 
provide a defence to infringement in the case of parody only where 
the parodied work is the target of criticism, not merely as the vehicle 
for that criticism; and the parody must not use such a large propor-
tion of the original work that it serves as a substitute for that work. He 
argued: ‘The parodist should be entitled to take from the original no 
more than is necessary to make the parody effective’.73 However, the 
fact that the parodist takes only a small amount of the copyrighted 
features is not determinative of fair use. In drawing the distinction 
between permissible ‘target’ parody and impermissible ‘weapon’ 
parody, Posner stated that there is no ‘compelling reason to subsidize 
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social criticism by allowing writers to use copyrighted materials 
without compensating the copyright holder’.74 Market failure would 
operate only where the owner would act out of personal interest in 
refusing permission to license a work. Although it rejected a market 
failure approach, the Supreme Court in Campbell went to great 
lengths to ensure that it could establish that the 2 Live Crew’s rap 
song parodied, at least in part, the Roy Orbison song and focused 
upon the ‘naivety’ of the original.75

However, characterisation of the second work as a parody in 
Campbell was only the beginning of the inquiry. The court must 
work its way through all of the fair use factors. Applying the second 
factor, the ‘nature of the copyrighted work’, the court held that this 
factor would carry little weight in a parody case, as parodies will 
almost always be of creative works.76 In the case of the third factor, 
‘the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole’, the court said that it was necessary 
for the defendants to take the heart of the work in conjuring up 
enough of the original work to create a parody.77 The fourth factor, 
‘the effect of the use upon the potential market for or value of the 
copyrighted work’, was held to be inconclusive as the court deter-
mined that there was not sufficient evidence regarding the harm to a 
potential rap market by 2 Live Crew’s version. The matter was 
remanded for determination on the facts but was settled before judg-
ment was given.

The majority of recent cases on parody have followed the guid-
ance set down by the Supreme Court in Campbell v. Acuff Rose Music.78 
Leibovitz v. Paramount Pictures Corporation79, decided shortly after 
Campbell, concerned a poster advertising the Leslie Nielsen film 
Naked Gun 33 1/3 The Final Insult. The poster was modelled upon 
Annie Leibovitz’s photograph of a pregnant Demi Moore, which had 
appeared on the cover of Vanity Fair in August 1991. The poster 
depicted Nielsen as a naked pregnant woman, posed and shaded in a 
manner identical to Demi Moore. The court held that the poster qual-
ified as a fair use on the basis of parody, concluding that the poster 
was a sufficient comment on the original, ridiculing the seriousness 
and pretentiousness of the Demi Moore photograph. In a footnote 
the court considered the argument that fair use, in this case on the 
basis of parody, should only be permitted in the case of market 
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failure—that is, where the owner would refuse to license such a use—
and therefore should only be permitted where the comment upon 
the original work would be regarded as disparaging. The court 
rejected this narrowing of the defence and noted that the parodist 
need not demonstrate refusal to license in order to qualify under the 
defence.80

Suntrust Bank v. Houghton Mifflin81 concerned a book, The 
Wind Done Gone (‘TWDG’), which told the parallel story of Margaret 
Mitchell’s Gone With the Wind (‘GWTW’) from the point of view of a 
black slave. The author, Alice Randall, used a large number of the 
characters and places, as well as retelling several of the incidents, 
from the earlier work. Randall claimed that her work ‘is a critique of 
[GWTW’s] depiction of slavery and the Civil War era American 
South’.82 The Court of Appeals agreed, concluding that TWDG is ‘a 
specific criticism of and rejoinder to the depiction of slavery and the 
relationships between blacks and whites in GWTW’.83 The court 
therefore went on to apply the fair use factors, finding on balance 
that they favoured Randall. Notably, the court had some difficulty in 
assessing whether the amount taken from the original was reason-
able in the circumstances and noted that ‘literary relevance is a highly 
subjective analysis ill-suited for judicial inquiry’.84

In a case which provides an interesting counterpoint to The 
Panel case, Sandra Kane v. Comedy Partners85, the New York District 
Court considered the use of a six-second image from a half-hour tel-
evision show. The image, which showed the plaintiff dancing in a 
bikini, was taken from her public access television show. The clip was 
used to introduce a segment on a comedy show called The Daily 
Show, which according to the court ‘mimics the format of a news pro-
gram and analyses current events from a comic and satirical 
perspective’.86 The court concluded that this was not a parody but 
was a protected use nonetheless, noting that the importance of 
deeming something a parody is the determination that the later work 
‘contains elements of commentary and criticism’.87 It is interesting 
that the court relied so heavily on the context of the use of the clip, 
rather than the actual or direct commentary or criticism applied to 
the clip. This is a much broader application of the test than was 
applied in The Panel case, in which the Federal Court analysed in 
detail every single clip used by The Panel and its accompanying 
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commentary. This demonstrates the difficulty of expecting a court to 
undertake a (con)textual analysis.88

A case which departs from the guidelines set down by the 
Supreme Court concerned a book, written in the style of Dr Seuss, 
about the OJ Simpson murder trial. In Dr Seuss Enterprises v. Penguin 
Books89, the District Court granted a preliminary injunction on the 
basis that there was a strong likelihood that the defendant’s book, 
The Cat Not in the Hat! A Parody by Dr Juice, infringed the plaintiff’s 
copyright in The Cat in the Hat, and that the defence of fair use was 
unlikely to succeed at trial. Considering the question of whether a 
parody must target the subject work in order to be protected as a fair 
use, the court noted that while Kennedy J favoured the view that it 
must make a humorous or ironic commentary on the subject work, 
the majority judgment did not decide the question either way. 
Therefore, the court felt that in the absence of clear guidance the 
former Ninth Circuit rule should apply; that is, ‘Only when the satirist 
wishes to parody the copyrighted work itself does the taking of pro-
tected expression from that work become permissible, and even then, 
only in such amounts as is required to fulfil the parodic purposes’.90

In reaching this conclusion the court said that it is necessary to 
‘balance the interests of the public, the copyright owner and the par-
odist’.91 The court appeared keen to read down the extent of the 
defence for parodies largely on the basis of market failure, noting that 
owners would be very reluctant to license uses that ridicule their own 
work. Therefore, only true parodies are protected as they represent 
the situation where the user ‘has no alternative to infringement’ and 
‘it is fair to presume that the author would not profit from the 
granting of a licence’.92

Thus, although Campbell is generally regarded as settling the 
application of fair use with respect to parody, the California District 
Courts are still applying a narrower market failure-based test. Even in 
the US, the dividing line between parody and satire remains an 
uncertain one, and hence the relevance of these cases to interpreting 
the new Australian law is limited.

Implications for Australia
Although Australia opted to remove the parody and satire exception 
from the flexible dealing exception, the exception must still comply 
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with the three-step test under international law.93 Interestingly, the 
parody exception under US fair use law was the subject of questions 
from the EU as part of the Review of Legislation on Copyright and 
Related Rights in July 1996.94 Asked to explain how the parody excep-
tion was compliant with the three-step test, the US stated that ‘not all 
parodies qualify as fair use under US law’.95 In order to be protected, 
the second work must target and comment upon the copyrighted 
work.96

The distinction between parody and satire suggested by Posner97 
and reflected in some US case law discussed above imposes a highly 
technical and subjective limitation on the operation of the parody 
defence, which may be confusing for would-be parodists to interpret 
and apply, thus operating as a disincentive to rely upon the doctrine 
to produce a socially useful work. A parody of social norms and prac-
tices may have far more public benefit that a parody of a specific 
work. This appears to have been reflected in the decision to protect 
both parody and satire in the new Australian amendments.

Given the difference between Australia and US case law in this 
area, it may be difficult to make an easy transition to the protection 
of parody and satire, particularly given that satire may not, in fact, be 
permitted by fair use. The Federal Court in The Panel demonstrated 
a very narrow approach to determining those uses that would be 
considered ‘fair’, analysing each extract and accompanying com-
mentary. Finkelstein J in The Panel (No 2) in particular, made 
reference to the classic articulation of fair use in Folsom v. Marsh98 
and combined this with an inquiry regarding the nature of substan-
tiality, in this way fusing the consideration of fair use with 
substantiality. He concludes that the question of substantiality 
involves answering the question: ‘Does what has been taken amount 
to “essentially the heart” of the copyrighted work?’99 The US parody 
cases suggest that in order to qualify as a valid parody this is pre-
cisely what must be taken.

Therefore, there remains a lingering suggestion, despite 
Campbell, that the exception for parody under fair use exists only 
where a licence would be refused and where the target of the parody 
is the work itself. This raises interesting questions regarding how this 
would be interpreted by an Australian court attempting to apply the 
principles from The Panel case.
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Another point of difference for Australia from the US law is the 
increasing influence of First Amendment jurisprudence on copyright. 
Freedom of communication is an important guiding principle, 
increasingly articulated under US law as being a consideration to be 
factored into the application of copyright. In Eldred v. Ashcroft, a case 
challenging the extension of the copyright term, the majority of the 
Supreme Court asserted that copyright law contains built-in accom-
modations of First Amendment principles in the idea/expression 
dichotomy and the fair use doctrine.100 The majority concluded that 
the copyright clause empowers Congress to determine the best scope 
of copyright and it was not for the court to second-guess the wisdom 
of Congress in the way it went about exercising that power.101

This decision provides some interesting insights into the con-
tours of US copyright law and may serve as a useful precedent for the 
consideration of the future shape of Australian copyright law. The US 
grants explicit recognition to the dual role of copyright law in the 
copyright clause of the constitution—to promote the public interest 
in the continued dissemination of works through granting a private 
reward to individual creators. The majority of the US Supreme Court 
in Eldred explicitly rejected any finding that an extension of the copy-
right term violated this balance. Rather, they recognised that concepts 
‘built in’ to the Copyright Act such as the idea/expression dichotomy 
and fair use explicitly embody that balance. In other words, the US 
Supreme Court expressly recognised the importance of the fair use 
doctrine in furthering the specific goals of copyright.102

Interestingly, the Second Reading Speech for the Copyright 
Amendment Act 2006 stated that the parody and satire exception 
‘promotes free speech and Australia’s fine tradition of satire by 
allowing our comedians and cartoonists to use copyright material 
for the purposes of parody or satire’.103 The relationship between 
freedom of communication and copyright needs further exploration 
in the Australian context, but clearly there is scope for further con-
sideration of the role of the parody and satire defence in this 
context.

Conclusion
Do the fair dealing exceptions facilitate or inhibit creativity in 
Australian television comedy?
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Certainly the previously limited nature of the fair dealing provi-
sions with respect to criticism or review and the reporting of news 
did little to promote the creative or transformative re-use of existing 
material. The new parody and satire fair dealing defence provides 
greater scope for such uses. However, until the meaning of the terms 
‘parody’ and ‘satire’ acquire greater certainty, it is unlikely that crea-
tors of comedy or light entertainment will be seeking to rely heavily 
on this defence as the cost of ‘getting it wrong’ may prove too high. 
Some copyright owners recognise the benefit of allowing the creation 
of certain derivative works, whereas others may seek total control 
over the use of their material.

In the meantime, it is likely that the introduction of the specific 
parody and satire defence will at least allow a certain relaxing of some 
of the rules that have had to be applied to the creation of material to 
bring it at least arguably within the parameters of criticism or review 
or reporting of news, such as introductions and linking material.

In interpreting and applying the new sections, we should avoid 
making courts the forum for literary or artistic criticism. It is hoped 
that there may be a recognition of the social value of the medium 
generally without a review of each individual piece of footage or use 
of material in order to determine if the parody actually works or not. 
It is recommended that Australian courts follow the lead of courts in 
cases such as Sandra Kane v. Comedy Partners, where the court was 
willing to look in general at the nature of the program, rather than 
run through every individual use of the source material. A number of 
other issues, such as the relationship with the moral rights provi-
sions, remain unsettled.

The Copyright Act recognises that creative works build on those 
that have gone before. Television programs such as Supernatural 
deliberately draw upon previous creations from their genre, pro-
viding viewers with references to old television programs such as The 
X Files, films such as Dracula, The Exorcist and The Ring, and books 
such as The Shining, as well as well-known urban legends, to create a 
sense of the viewer being part of a series of ‘in jokes’, or more signifi-
cantly a cultural dialogue on the meaning of horror, suspense and 
folklore, and their place in our culture. These references do not take 
the place of the originals. Rather, it is likely that they will create new 
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audiences for the older material as younger audiences seek deeper 
meaning from the cultural references.

It is hoped that producers of Australian television content will 
feel greater liberation to create transformative materials with 
Australian cultural references. The introduction of a parody and satire 
defence is a major bonus for creators of television comedy, but it may 
take several years before its boundaries are set and its benefits are 
clearly determined.
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Notes
1 The Copyright Act 1911 (UK) was the fi rst Copyright Act to refer explicitly to 

‘fair dealing’.
2 Australian case law on this subject is limited to a handful of cases, with 

Lord Denning’s formulation from Hubbard v. Vosper [1972] 2 QB 84, p. 94, 
still recognised as the classic defi nition of the concept; see discussion 
below. The Australian cases are: Commonwealth of Australia v. John Fairfax 
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and Sons (1980) 147 CLR 39; Commonwealth of Australia v. Walsh (1980) 
147 CLR 61; Copyright Agency v. Haines [1982] 1 NSWLR 182; De Garis v. 
Neville Jeffress Pidler (1990) 37 FCR 99; Wigginton v. Brisbane TV; 
Queensland v. TCN Channel Nine (1992) 25 IPR 58; Nine Network Australia 
v. Australian Broadcasting Corporation (1999) 48 IPR 333; TCN Channel 
Nine v. Network Ten (2001) 108 FCR 235; TCN Channel Nine v. Network Ten 
(2002) 118 FCR 417; Network Ten v. TCN Channel Nine (2004) 218 CLR 273; 
TCN Channel Nine v. Network Ten (No 2) (2005) 145 FCR 35.

3 See also Copyright Act 1968 (Cth) s. 41, which provides for fair dealing with 
a work or adaptation of a work for the purposes of criticism or review of 
that or another work.

4 (1990) 37 FCR 99.
5 ibid., p. 107: ‘1. the act or art of analysing and judging the quality of a 

literary or artistic work, etc literary criticism. 2. the act of passing 
judgement as to the merits of something … 4. a critical comment, article or 
essay; a critique’. (emphasis in original)

6 ibid.: ‘1. a critical article or report, as in a periodical, or some literary work, 
commonly some work of recent appearance; a critique …’.

7 ibid.
8 (2002) 118 FCR 417. For an analysis of this decision see de Zwart, ‘Seriously 

Entertaining’. The High Court granted special leave to appeal about the 
issue of whether the display of each visual image and accompanying 
sounds constituted a ‘television broadcast’ in which copyright subsists. 
The majority (McHugh ACJ, Gummow and Hayne JJ) held that the Full 
Court had erred with respect to the interpretation of the meaning of a 
‘television broadcast’ under the Copyright Act. The issue of fair dealing was 
not considered in any detail by the High Court: see de Zwart, ‘Copyright in 
Television Broadcasts’. The matter was then remitted to the Full Court of 
the Federal Court for determination of the remaining issues: TCN Channel 
Nine v. Network Ten (No 2) (2005) 145 FCR 35; see de Zwart, ‘TCN Channel 
Nine v. Network Ten (No 2)’.

9 As the subject matter of the dealing was a number of television broadcasts, 
the relevant sections were Copyright Act 1968 (Cth) ss 103A, 103B.

10 TCN Channel Nine v. Network Ten (2001) 108 FCR 235, p. 285.
11 TCN Channel Nine v. Network Ten (2002) 118 FCR 417, pp. 438–9.
12 ibid., p. 443.
13 ibid., p. 420.
14 And there was similar disagreement about what fell within the exception 

relating to reporting of news; see discussion below.
15 Copyright Act 1968 (Cth) ss 41, 42(1)(a), 103A, 103B.
16 TCN Channel Nine v. Network Ten (2001) 108 FCR 235, p. 243.
17 ibid., p. 279, citing Pro Sieben Media AG v. Carlton UK Television [1991] 1 

WLR 605, p. 618. With respect to the individual extracts from the Channel 
Nine programs, Conti J held that the use of the onscreen watermark ‘Ch 9’ 
constituted suffi cient acknowledgement: p. 292. The issue of suffi cient 
acknowledgement was not pursued on appeal.
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18 See also Copyright Act 1968 (Cth) s. 42 which provides for fair dealing with 
a work or adaptation for the purpose of reporting news.

19 (1980) 147 CLR 39.
20 ibid., p. 54.
21 ibid., p. 56.
22 ibid., p. 57.
23 De Garis v. Neville Jeffress Pidler (1990) 37 FCR 99, p. 109.
24 Commonwealth of Australia v. John Fairfax and Sons (1980) 147 CLR 39.
25 Nine Network Australia v. Australian Broadcasting Corporation (1999) 48 

IPR 333.
26 ibid., p. 340. The reason the case was based on s. 42 was that Channel Nine 

claimed ownership of the various elements of the ‘spectacle’, including 
design drawings for the fi reworks display and fl oating sea creatures, 
constituting artistic works, various models and constructions being works 
of artistic craftsmanship, and the script and schedule of events as a 
dramatic work.

27 TCN Channel Nine v. Network Ten (2001) 108 FCR 235, pp. 239–40.
28 TCN Channel Nine v Network Ten (2002) 118 FCR 417, p. 439 (Hely J) 

(citations omitted). See also British Broadcasting Corporation v. British Sky 
Broadcasting (1991) 21 IPR 503 where Scott J found that use of footage of 
the World Cup on a sport news program could constitute fair dealing for 
the purpose of reporting current events: Copyright, Designs and Patents Act 
1988 (UK) s. 30(2). The court held that the section was not limited to 
reporting on general news programs; pp. 515–16.

29 TCN Channel Nine v. Network Ten (2002) 118 FCR 417, p. 444 (Hely J).
30 ibid., p. 424.
31 ibid.
32 ibid., p. 444.
33 See Copyright Act 1968 (Cth) s. 40(2).
34 (1990) 37 FCR 99, pp. 109–10.
35 Hubbard v. Vosper [1972] 2 QB 84, p. 94.
36 (1980) 147 CLR 39. See also Commonwealth of Australia v. Walsh (1980) 147 

CLR 61.
37 Commonwealth of Australia v. John Fairfax and Sons (1980) 147 CLR 39, p. 

56. See also De Garis v. Neville Jeffress Pidler (1990) 37 FCR 99, p. 106 
(citations omitted): ‘a work cannot be published under the pretence of 
quotation’.

38 Commonwealth of Australia v. John Fairfax and Sons (1980) 147 CLR 39, p. 
55. See British Oxygen Co v. Liquid Air [1925] Ch. 383, p. 393; Hubbard v. 
Vosper [1972] 2 QB 84, pp. 94–5; Beloff v. Pressdram [1973] 1 All ER 241, p. 
264.

39 Commonwealth of Australia v. John Fairfax and Sons (1980) 147 CLR 39, p. 
55.

40 (1992) 25 IPR 58.
41 (1990) 37 FCR 99, p. 107.
42 Wigginton v. Brisbane TV; Queensland v. TCN Channel Nine (1992) 25 IPR 

58, p. 63.
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43 (1980) 147 CLR 39, p. 55 (citations omitted).
44 Wigginton v. Brisbane TV; Queensland v. TCN Channel Nine (1992) 25 IPR 

58, p. 63.
45 Attorney-General’s Department, Fair Use and Other Copyright Exceptions.
46 Joint Standing Committee on Treaties.
47 Senate Select Committee on the Free Trade Agreement between Australia 

and the US.
48 The Copyright Amendment Bill 2006 Explanatory Memorandum, p. 8 

observed that ‘no signifi cant interest supported fully adopting the US 
approach’.

49 Copyright Act 1968 (Cth) s. 200AB as originally drafted provided exceptions 
for use of copyright material by or on behalf of a body administering a 
library or archives for the purpose of maintaining or operating the library 
or archives; use by or on behalf of a body administering an educational 
institution for the purposes of giving educational instruction; use by a 
person with a disability that causes diffi culty in reading, viewing or hearing 
the work or other subject matter in a particular form, or someone else, for 
the purpose of obtaining a reproduction or copy of the work or other 
subject matter in another form or with another feature, that reduces the 
diffi culty; and, for the purpose of parody and satire.

50 See Copyright Act 1968 (Cth) s. 200AB(7).
51 Ruddock, ‘Parody Permit in Spirit of Fair Play’.
52 See, for example, Power, pp. 4–5; Australian Broadcasting Corporation, p. 4; 

Australian Subscription Television and Radio Association, p. 3.
53 See, for example, Australian Copyright Council, p. 8; Copyright Agency 

Limited, p. 9.
54 Australasian Performing Right Association Limited/Australasian 

Mechanical Copyright Owners’ Society Limited, pp. 5–6.
55 Copyright Act 1968 (Cth) s. 41A: ‘A fair dealing with a literary, dramatic, 

musical or artistic work, or with an adaptation of a literary, dramatic or 
musical work, does not constitute an infringement of the copyright in the 
work if it is for the purpose of parody or satire’.

56 Copyright Act 1968 (Cth) s. 103AA: ‘A fair dealing with an audio-visual item 
does not constitute an infringement of the copyright in the item or in any 
work or other audio-visual item included in the item if it is for the purpose 
of parody or satire’.

57 See Australia, p. L&CA 60:
Mr Bowman—This is an area where the defi nitions do overlap generally. 

For example, if you go to the Macquarie Dictionary and look at the fi rst 
meaning given to ‘parody’, it is ‘a humorous or satirical imitation’. So 
there is a degree to which the terms overlap.

Senator LUDWIG—They seem to suggest parody is a mimic and satire is 
satirical copying or borrowing. I am open, but I thought I would ask 
your view.

Mr Bowman—There is one interpretation of the two terms where parody is 
more a burlesque or humour directed at an original composition 
whereas satire might be ridicule or humour directed at some broader 
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social issue, such as a political or social subject matter. We are aware of 
the view that if you do draw a distinction between parody and satire 
which is not necessarily clear it should be limited to something that is 
like a comment or review of the original work but not going further for 
using the satire for broader social comment. But the government is also 
aware that there has been some support for transformative uses, where 
people take a work and use it for some wider social benefi t use, and that 
satire in that broader use of audiovisual material or other copyright 
works as part of political discourse might be a special area of 
transformative uses that the community might think is justifi ed.

58 The question of how the defence will fi t in with the exercise of moral rights 
also remains to be determined.

59 Attorney-General’s Department, Copyright Amendment Act 2006—Fact 
Sheets.

60 Macquarie Dictionary, p. 1241. ‘Satire’ is defi ned as: ‘1. the use of irony, 
sarcasm, ridicule, etc., in exposing, denouncing, or deriding vice, folly, etc. 
2. a literary composition, in verse or prose, in which vices, abuses, follies, 
etc., are held up to scorn, derision, or ridicule. 3. the species of literature 
constituted by such composition’: p. 1507.

61 Burr, p. 72. See also Rutz, pp. 286–9.
62 Rose, pp. 25–32.
63 See discussion in Fox, p. 620: ‘some courts, in reaching their decisions, rely 

heavily on experts in literary and other art fi elds. This development is 
troubling because it can distract courts from the four factors that they 
must consider in the fair use analysis and take judges on a perilous route 
through the vagaries of literary and other forms of art criticism’.

64 Art. 5(3)(k). Parody defences have been enacted in France, Spain and the 
Netherlands.

65 HM Treasury, paras [4.89]–[4.90].
66 See also Rutz.
67 510 US 569 (1994).
68 ibid., pp. 580–1.
69 See also Rogers v. Koons 960 F 2d 301 (2nd Cir., 1992); Fisher v. Dees 794 F 

2d 432 (9th Cir., 1986).
70 Campbell v. Acuff-Rose Music 510 US 569, p. 597 (1994).
71 ibid., p. 600.
72 Posner, p. 67.
73 ibid., p. 72. See also Brennan, p. 167.
74 Posner, p. 73. For a critique of this approach see Merges, pp. 311–12. See 

also Light, pp. 625–32.
75 Campbell v. Acuff-Rose Music  510 US 569, p. 583 (1994) (citations omitted):

 While we might not assign a high rank to the parodic element here, we 
think it fair to say that 2 Live Crew’s song reasonably could be perceived 
as commenting on the original or criticizing it, to some degree. 2 Live 
Crew juxtaposes the romantic musings of a man whose fantasy comes 
true, with degrading taunts, a bawdy demand for sex, and a sigh of relief 
from paternal responsibility. The later words can be taken as a 
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comment on the naïveté of the original of an earlier day, as a rejection 
of its sentiment that ignores the ugliness of street life and the 
debasement that it signifi es. It is this joinder of reference and ridicule 
that marks off the author’s choice of parody from the other types of 
comment and criticism that traditionally have had a claim to fair use 
protection as transformative works.

76 ibid., p. 586.
77 ibid., p. 588.
78 See further Green, p. 6, where Green argues that the treatment of parody 

and satire in the Second Circuit is quite different from that in the Ninth 
Circuit: ‘Second Circuit courts … have merely ostensibly respected the 
parody-satire distinction. Second Circuit opinions frequently hold 
instances of satire to be within the technical defi nition of parody, thus fair 
use, based upon a particular element of the satire being targeted at the 
original’.

79 137 F 3d 109 (2nd Cir., 1998).
80 For a contrary decision see Columbia Pictures Industries v. Miramax 11 F 

Supp 2d 1179 (CD CA 1998).
81 268 F 3d 1257 (11th Cir., 2001).
82 ibid., p. 1259.
83 ibid., p. 1268–9 (citations omitted).
84 ibid., p. 1273. For a contrary conclusion on this point, see the concurring 

judgment of Marcus CJ, pp. 1277–83.
85 2003 WL 22383387 (SDNY) (2003).
86 ibid., p. 1.
87 ibid., p. 4.
88 See also Mastercard International Incorporated v. Nader 2000 Primary 

Committee, Inc 2004 WL 434404 (SDNY, 2004).
89 924 F Supp 1559 (SD CA, 1996).
90 ibid., pp. 1567–8 (citations omitted).
91 ibid., p. 1568.
92 ibid., p. 1569. See also Columbia Pictures Industries v. Miramax Films Corp 

11 F Supp 2d 1179 (CD CA, 1998).
93 Berne Convention, Art. 9(2), TRIPS, Art. 13 and WIPO Copyright Treaty, Art. 

10 (Australia acceded to the WCT on 26 April 2007).
94 World Trade Organization.
95 ibid.
96 ibid.
97 See discussion above at n. 74.
98 Citing 9 Fed Cas 342, p. 348 (1841) at The Panel (No 2) [2005] FCAFC 53, 

para. [14].
99 ibid., p. 45.
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Chapter 8

‘So You Want to Tape Off TV?’

Copyright Law, Digital Television and Personal Use

Robin Wright 1

Introduction
Leaving the machine set to tape your favourite show on the night 
you’re out is a ubiquitous part of everyday Australian life. Australians 
have been enthusiastic users of video cassette recorder (VCR) tech-
nology since the introduction of domestic models onto the market in 
the 1970s. In 1984 there was a VCR in about 25 per cent of Australian 
homes. By 2002 this had risen to 89 per cent2, and VCRs were widely 
used to copy television broadcasts for personal re-use—usually ena-
bling a program to be viewed at a later time. This practice is now 
transferring to digital media with the adoption of digital recording 
devices. In 1984 in what became known as the Sony Betamax case3, 
the US Supreme Court held that time-shifting a television program 
for private, non-commercial use constituted a ‘fair use’ under US 
copyright law. This encouraged the mass-marketing of VCR devices 
in the US and internationally, including in Australia.

However, because Australian copyright law does not contain the 
‘fair use’ provisions of US law, until a recent amendment to the 
Copyright Act 1968 (Cth), most of the personal copying of television 
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broadcasts undertaken by Australian users of VCRs was likely to have 
technically infringed copyright.4 The Australian law has now changed, 
but the private broadcast recording provisions remain narrower, with 
many common uses of recorded audiovisual material still falling out-
side what is permitted.5 As this chapter outlines, much personal use 
of digital television content will still not come within any copyright 
exception, and viewers’ ability to make use of statutory exceptions 
for television content may also be limited in the future by technolog-
ical controls. Because the Copyright Act does not allow for many 
existing personal uses of digital content, let alone the more trans-
formative uses that are emerging on digital platforms for 
user-generated content, two alternative developments can be antici-
pated. One would be the successful development of business models 
that license at least some viewer re-use of television content—that is, 
market mechanisms may provide for some of the creative actions of 
viewers. The other ‘development’ could be a re-run of the widespread 
violation of copyright law that has existed since VCRs became com-
monplace, but occurring on a wider scale and in a more substantial 
form as users are able to record, duplicate, relocate and re-use digital 
audiovisual content in new ways. Such increased use by viewers may 
not be as damaging to content owners as some of them fear—ech-
oing the experience with VCRs—and could see Australian politicians, 
in many years time, finally catch up with the idea of a digital remix 
culture and introduce further exceptions into the Copyright Act in 
much the same way as the law has recently been adapted to accom-
modate the now decades-old VCR recording technology.

Copyright Before the Fair Use Inquiry
Before 11 December 2006, Australian copyright legislation contained 
a provision which permitted filming or recording broadcasts for pri-
vate and domestic use, but it was accepted that this only protected 
the copier from infringing copyright in the broadcast signal itself, not 
in any underlying copyright material contained within the broad-
cast.6 So copying a feature film or drama series delivered via an 
Australian television broadcast would have infringed the copyright in 
the film or series, although not the copyright in the broadcast.

Effectively, VCR technology made most Australians copyright 
‘pirates’, but until the advent of digital television technologies, 
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nobody paid any attention. The limited private broadcast copying 
provision in the Copyright Act—and its almost universal contraven-
tion—remained a long-ignored anomaly in Australian copyright law 
until it was considered during the inquiry undertaken in 2005 by the 
Attorney-General’s Department into Fair Use and other Copyright 
Exceptions (fair use inquiry).7 This inquiry followed a recommenda-
tion from a 2004 inquiry by the Joint Standing Committee on Treaties 
into the implementation of the Australia–United States Free Trade 
Agreement (AUSFTA).8 Chapter 17 of the proposed AUSFTA required 
a number of changes to Australian copyright law to harmonise with 
US legislation, and this aroused concern that some of the fair use 
exceptions available to US citizens, such as the ability to time-shift a 
television program ‘on a device such as a video recorder, or more 
recently other types of storage mediums’9, were not available to 
Australians. The issues paper released during the fair use inquiry 
noted:

The government is aware some common personal uses of 
copyright material infringe copyright. Examples include 
transferring music from a CD onto an MP3 or iPod player 
or copying a television broadcast to view later. Those 
engaged in such uses do not believe they are or should be 
considered copyright pirates.10

The fair use inquiry put the issue of personal taping of televi-
sion content squarely into the wider debate surrounding the use of 
digital media, copyright and the internet. Digital television had been 
introduced in Australia in 2001 and the unauthorised uploading of 
digital television content onto video-sharing sites on the internet, 
such as YouTube, which began operation in 2005, was beginning to 
concern copyright owners.11

Responses to the Fair Use Inquiry
The Attorney-General’s Department received 162 submissions in 
response to the fair use inquiry’s issues paper, including a number 
from broadcasting industry organisations such as the Australian 
Subscription Television and Radio Association (ASTRA), Screen 
Producers Association of Australia (SPAA), Special Broadcasting 
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Service (SBS), the copyright collecting society Screenrights, the Nine 
and Seven Networks, Australian Broadcasting Corporation (ABC) and 
the Ten Network.12 Of these organisations, the majority supported an 
amendment to the Copyright Act to allow for some form of personal 
time-shifting or format-shifting of television content, but there 
were different opinions about the appropriate extent of any such 
permission.

Two of the broadcasting organisations who responded to the 
issues paper submitted that there should not be any change to the 
existing s. 111 provision. The Nine and Seven Networks submitted 
that in the digital environment, any right to copy material containing 
underlying copyright from a broadcast could erode ‘the secondary 
market for retail sales and the commercial value of “repeat” broad-
cast rights’.13 The submission from SPAA similarly reflected their 
members’ concerns that any extension of existing rights had the 
potential to cut into Australian producers’ revenue from DVD and 
video sales.14

By contrast, the submission from the ABC supported time-
shifting and format-shifting for private and domestic use, stating that 
these were ‘essential and in the interests of its audience’.15 The other 
national broadcaster, SBS, was also in favour of exceptions to copy-
right for private time-shifting and format-shifting, but submitted that 
time-shifting of a broadcast should be allowed ‘solely for the purpose 
of enabling the broadcast to be viewed or listed to by the person who 
copies the broadcast at a more convenient time’.16 And the response 
from the third commercial broadcaster, the Ten Network, did not 
oppose the introduction of a time-shifting exception for recording 
television broadcasts ‘for the purpose of private and domestic use of 
the maker of the copy in order to allow a program to be viewed after 
the scheduled broadcast time by the person who copied the broad-
cast’. However, this should be ‘strictly limited to the making of a 
temporary copy, in order to exclude copying for so-called “librarying” 
purposes’ or distribution to friends, making further copies or modi-
fying the original copy.17

The subscription television organisation ASTRA noted in their 
submission that their members were already providing customers 
with a personal digital video recorder service which allowed a sub-
scriber to record programs for later viewing by accessing an electronic 
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program guide. They therefore supported an amendment to the 
Copyright Act which would allow copyright users to record a televi-
sion broadcast for ‘viewing that program at a later point’, but 
specifically noted that it should ‘be subject to the exercise of a broad-
caster’s right to implement a technological protection measure on 
their broadcasts’.18 Network Ten also made this point in their submis-
sion, stating that any provisions introduced to allow private copying 
of television broadcasts should not limit ‘contractual restrictions or 
technological copy protection measures’.19 The collecting society 
Screenrights supported the addition of a private copying exception 
for television broadcasts, but on the basis that it should be remuner-
ated via a ‘statutory licence and an associated levy’.20

A number of non-broadcast organisations also provided 
responses to the fair use inquiry regarding the time-shifting of televi-
sion broadcasts. The Arts Law Centre of Australia and the Australian 
Copyright Council supported the private time-shifting of television 
broadcasts providing copyright owners received appropriate remu-
neration. They suggested that this could be most efficiently achieved 
through the introduction of a levy on blank media or recording 
devices to compensate copyright owners for the unremunerated 
copying of broadcasts.21 The Australian Consumers’ Association 
pointed out that the behaviour and expectations of consumers was 
out of step with the existing law. It submitted that ‘consumers can be 
educated to a greater respect for copyright material if they are not 
confronted with the dissonance of unenforceable rights at variance 
with everyday behaviour’.22

The government did not release a report on the results of the 
inquiry but, in May 2006, the Attorney-General issued a media release 
announcing the introduction of ‘significant copyright reforms which 
make our laws fairer for consumers and tougher on copyright 
pirates’.23 The proposed changes would ‘for the first time, make it 
legal for people to tape their favourite TV or radio program and play 
it at another time’. The announcement stated that the reforms had 
been guided by a number of principles, including:

•  The need for copyright to keep pace with develop-
ments in technology and rapidly changing consumer 
behaviour.
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•  Recognising reasonable consumer use of technology to 
enjoy copyright material—Australian consumers 
should not be in a signifi cantly worse position than 
consumers in similar countries.

•  Reforms should not unreasonably harm or discourage 
the development of new digital markets by copyright 
owners.24

Legislative Change Implemented
The Bill to implement these changes was released in October 2006.25 
The Explanatory Memorandum noted that:

Video cassette recorders have been used to time-shift ana-
logue television broadcasts in Australian homes since the 
1970s. Today a range of new consumer devices (eg DVD 
recorders, Personal Video Recorders, and digital TV tuner 
cards for PCs) are being marketed to simplify and encour-
age the private copying of television broadcasts. Legal 
action has not been taken by copyright owners in Australia 
to stop such private copying. Nevertheless, such acts usu-
ally infringe copyright. Many ordinary Australians do not 
believe that … ‘time-shifting’ a broadcast for personal use 
should be legally wrong with a risk of civil legal action, 
however unlikely. Failure to recognise such common prac-
tices diminishes respect for copyright and undermines the 
credibility of the Act.26

The amended s. 111 included in the Bill was titled ‘Recording 
broadcasts for replaying at more convenient time’, rather than the 
previous title of ‘Filming or recording broadcasts for private and 
domestic use’. Following the Bill’s introduction there was a further 
period of public consultation and amendments made to some of its 
provisions. In the Bill as first introduced, the new s. 111 required that 
a recording be made in a ‘domestic premises’ and ‘solely for private 
or domestic use by watching … at a more convenient time’ in order 
to be non-infringing. However, later amendments included the intro-
duction of a new definition of ‘private and domestic use’ into s. 10(1) 
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of the Copyright Act to clarify that the recording could be made or 
watched ‘on or off domestic premises’. This recognised that: ‘The 
development of digital technologies is likely to result in increasing 
use of personal consumer devices and other means which enable 
individuals to record television and radio broadcasts on or off 
domestic premises’.27 The Explanatory Memorandum to the Bill also 
confirmed that: ‘The revised wording of s. 111 enables an individual 
to record broadcasts, as well as view and listen to the recording, out-
side their homes as well as inside for private and domestic use’.28

The amended provision therefore remained limited to recording 
broadcasts for replaying at a more convenient time and did not 
permit the maker of the recording to keep it indefinitely to be used 
over and over again. However, it did not include a number of other 
restrictions which had been mooted early in the process, such as only 
being allowed to view a copy once29, not being permitted to share it 
with other household members30, or not being able to record or view 
it outside the home, such as on portable devices. These changes 
reflected the government’s desire to ‘allow copyright to be used for 
socially useful purposes’ by permitting consumers to use the newly 
available digital technologies without harming the economic inter-
ests of copyright owners.31 But, of course, the provision does not 
extend to content obtained via non-broadcast platforms and it leaves 
to one side the larger issue of contracting out of copyright excep-
tions32, or the use of technological controls.

These changes to s. 111 occurred as part of a raft of changes to 
copyright legislation made late in 2006, which included a number 
aimed at providing users with the ability to engage more with media. 
One of the most striking of these reforms was the introduction of a 
new fair dealing exception for parody and satire33, which addressed 
concerns about the limitations of Australia’s existing fair dealing 
exceptions. These limitations had come under scrutiny in The Panel 
case, which dealt with the re-use of television material under the fair 
dealing provisions for ‘criticism or review’ and ‘reporting news’ (dis-
cussed by Melissa de Zwart in this collection; see Chapter 7).34 The 
introduction of this new parody and satire provision—which may 
permit a limited transformative use of copyright material—demon-
strates a response to specific public policy considerations which have 
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arisen in the face of contemporary forms of media consumption and 
re-use.35

Technological Protection Measures and Private Copying
The ease with which users can copy digital material and redistribute 
it over the internet has caused significant concern to copyright 
owners. In response to threats posed to existing business models by 
the unauthorised distribution of material over the internet, copyright 
owners have investigated technological measures that could be 
employed to restrict unauthorised copying of various types of media 
by technical means where legal prohibitions alone are not consid-
ered sufficient. In relation to the protection of free-to-air television 
broadcast content, a number of technologies have been developed 
for use with the different digital terrestrial transmission standards 
adopted in different jurisdictions. If such technologies were to be 
applied to free-to-air broadcasts in Australia, they could potentially 
allow copyright owners to restrict the copying of television content 
under s. 111.

At the same time as the changes which included the amend-
ment to s. 111 were made to Australian copyright legislation, further 
changes were made to the Copyright Act to strengthen the prohibi-
tion against circumventing technological protection measures 
(TPMs).36 The changes were required under the AUSFTA to harmo-
nise Australia’s legislation with the provisions contained in the US 
Digital Millennium Copyright Act.37 Under these new anti-circum-
vention provisions, a copyright owner can take an action against 
anyone who circumvents a TPM which controls access to copyright 
material, or against anyone who deals in devices designed to circum-
vent a TPM which either controls access to copyright material or 
‘prevents, inhibits or restricts the doing of an act comprised in the 
copyright’.38 It is unclear whether the technological schemes which 
have been developed to prevent the unauthorised redistribution of 
television broadcast content would fall within the new definition of a 
TPM, with David Brennan raising important doubts in his chapter in 
this collection.39 However, the schemes which have been proposed in 
the US and Europe do contain components that are capable of using 
technical mechanisms ‘to control the doing of an act comprised in 
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copyright’ such as copying and redistributing. If these components 
were judged to be a TPM under Australian Law, then the limitations 
on manufacturing or dealing with devices which allow circumven-
tion of such TPMs are likely to mean that if such a scheme was 
implemented in Australia, average television users could face a 
restricted ability to copy as permitted under s. 111.

In 2003 the US regulator, the Federal Communications 
Commission (FCC), promulgated regulations to implement a scheme 
to prevent the unauthorised redistribution of digital television broad-
cast material, called the Broadcast Flag. This scheme was to 
commence from July 2005.40 It involved allowing broadcasters to 
insert a small digital identifier (the ‘flag’) into the Advanced Television 
Systems Committee (ATSC) digital broadcast stream that is used in 
the US for each program broadcast, which compliant digital recep-
tion devices would detect if it was set as ‘on’. Once the flag was 
recognised as being on, the reception device would restrict any fur-
ther re-use of that content on the basis of technological restrictions 
operating within the reception device itself. As Brennan notes, in 
order to be effective the scheme required the national regulation of 
manufacturers and importers to ensure that all receiving devices 
marketed in the US were broadcast flag-compliant. As part of the 
scheme, the FCC approved a number of different copy and redistri-
bution control technologies for inclusion in broadcast flag-compliant 
reception devices.41 However, the FCC rules governing the broadcast 
flag scheme were challenged in the US Court of Appeal by a group of 
non-profit organisations that included the American Library 
Association and the Consumer Federation of America.42 These groups 
argued that the FCC had exceeded its statutory powers by attempting 
to regulate consumer electronic equipment, and the court agreed 
with their claim. This meant that the broadcast flag scheme did not 
come into operation in the US as planned. However, copyright owners 
continue to lobby Congress to provide the FCC with the requisite reg-
ulatory powers to implement the scheme.43

A similar technical scheme, called the DVB Content Protection 
and Copy Management (CPCM) standard, is being developed in 
Europe by the Digital Video Broadcasting consortium. As Australia 
has adopted the DVB-T technical standard for the transmission 
of digital broadcast television, the DVB-CPCM standard, once 
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completed, could be proposed for implementation by broadcasters 
and copyright owners in Australia. The technical specifications which 
have been released so far indicate that the standard would allow for 
highly granulated usage control instructions to be embedded into a 
broadcast stream.44 These include the ability to allow multiple copies, 
single copies or no copies to be made; to set a ‘signalled time window’ 
during which the content can be accessed; to limit the number of 
concurrent uses; to establish an authorised domain of devices 
between which content can be transferred; and to restrict redistribu-
tion to a limited geographical area. It also includes the ability to 
restrict certain types of analogue output and not to apply any con-
trols to specific content.45 While usage control restrictions in the 
broadcast flag scheme are implemented within each receiving device, 
in CPCM these controls would be specified within the broadcast 
stream itself.

As with the broadcast flag, in order to function the scheme 
would require the regulation of reception devices to ensure that they 
recognise the CPCM content control information embedded in the 
broadcast signal. There has recently been a change to the Broadcasting 
Services Act 1992 (Cth), which provides the Australian Communications 
and Media Authority (ACMA) with the power to promulgate such reg-
ulations.46 This would avoid the problem which occurred for the US 
regulator if such a scheme were proposed for adoption in Australia.

Technologies such as these may provide copyright owners with 
an additional mechanism to assist in preventing the unauthorised 
redistribution of material delivered via digital television broadcasts. 
However, there is concern about how effective they would be—even 
proponents indicate that they are only likely to create a ‘speed bump’ 
to restrict the average user.47 There is also concern that once digital 
material is received by an analogue device, it could be redigitised to 
remove the flag.48 In addition, even if such a scheme was introduced, 
there would now be a large number of legacy digital receiving devices 
in the community which were manufactured before the introduction 
of the scheme. These devices would not recognise the content con-
trol information included in the broadcast stream and therefore they 
would not restrict re-use of the content.49 And it is unclear how 
enthusiastic governments would be about mandating the use of a 
particular technological device in all reception equipment.50 In the 
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Australian context, there would be a further matter for consideration 
if such a re-use control scheme were proposed: the potential impact 
on the effectiveness of s. 111 and the ‘socially useful purposes’ which 
the government had in mind when crafting the recent amendments.

Private Use and New Business Models
Contemporary television viewers are interested in a closer interac-
tion with the media than was available to previous generations. The 
‘range of new devices’ referred to in the Explanatory Memorandum 
to the legislation amending s. 111 now often incorporate, or allow 
access to, digital editing and other media-manipulation software 
which encourage users to cut and paste all forms of media and com-
bine it with their own creative work. As Brian Fitzgerald and Damien 
O’Brien have noted:

New digital technologies, along with the internet, have 
opened up enormous potential for what has become 
known as ‘remix’—cutting, pasting, mashing, sampling 
and so on. No longer are end users or consumers seen as 
passive receptors of information, but rather in the process 
of distributed and peer production, consumers can take 
on the role of producers.51

In this environment, new models for television content are 
being developed. The BBC identified the creative possibilities offered 
by such technologies for addressing the interest of users to re-use 
television material and in 2004 launched its Creative Archive project 
with the aim of allowing ‘people to download clips of BBC factual 
programmes from bbc.co.uk for non-commercial use, keep them on 
their PCs, manipulate and share them, so making the BBC’s archives 
more accessible to licence fee payers’.52

User-generated video content sites such as YouTube have drawn 
considerable criticism from copyright owners for hosting infringing 
material copied off television broadcasts.53 However, some copyright 
owners are also recognising the market potential of users who 
wish to use these technologies for their own creative output. It has 
recently been reported that EMI has entered into an agreement 
with YouTube:
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EMI said it will work with YouTube parent company 
Google to develop business models enabling people to 
legitimately incorporate videos and performances from 
EMI artists into their use-generated content on YouTube. 
The record label said it will rely on YouTube’s content 
management tools to track EMI content and compensate 
its artists, or in some cases, request the removal of copy-
righted work.54

Users’ interest in interacting with television content offers both 
threats and opportunities for broadcasters and copyright owners. 
New business models are emerging which aim to harness the desire 
of users to make further use of television content without threatening 
economic returns to copyright owners. Australian subscription 
broadcasters already offer their customers digital recording devices 
with an internal hard drive linked to an electronic program guide, to 
allow copying and retention of television content.55 Technologies 
such as TiVo56 and Slingbox57, although not yet available in Australia, 
combine on-demand and downloading content services with free-to-
air reception, and allow users to record and redirect content to other 
devices or locations. These are proving to be attractive to consumers 
and are creating interesting business models internationally.

Recently in Australia, the Seven Network announced a partner-
ship with a US private-equity firm to provide Australian TiVo services 
on a subscription basis. Seven is playing up the attraction of interac-
tivity and downloading, and playing down any possible economic 
damage from allowing users to fast-forward through advertisements, 
claiming that the new service will provide a ‘compelling interactive, 
free-to-air digital terrestrial TV offering’.58 Content delivered via the 
service will be copy-protected and in order to operate correctly it will 
require the establishment of a uniform Electronic Program Guide 
(EPG) providing interactive program information for all free-to-air 
channels.

However, the issue of EPGs for free-to-air television has been 
controversial in Australia. In 2006 another Australian commercial 
broadcaster, the Nine Network, commenced action in the Federal 
Court against IceTV, a company producing an internet-based EPG.59 
Nine claims that IceTV has infringed the copyright in Nine’s program 
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schedule by producing the guide. The service offered by IceTV is 
designed to operate with certain types of commercially available 
Digital Video Recorders (DVRs). It allows owners of these devices to 
select programs to record onto their DVR directly from the EPG, 
rather than having to manually enter advertised program times and 
risk incomplete or incorrect recordings due to time or program 
changes. If the court finds that IceTV is in breach of Nine’s copyright, 
this could place restrictions on the development of such services in 
Australia. Nine may then decide not to license its guide to EPG service 
providers such as IceTV as such services allow DVR users to fast-for-
ward through advertisements—potentially threatening Nine’s 
revenue—or alternatively Nine may choose to license its guide only 
to certain service providers or under certain terms. For viewers there 
are obvious benefits to having access to a comprehensive EPG con-
taining program information from all free-to-air channels (and 
subscription channels for that matter), and which links directly to 
any brand of home recording equipment such as a DVR. Following 
recent changes to the Broadcasting Services Act 1992, there is now a 
provision which allows for the development of industry codes, or for 
ACMA to develop mandatory industry standards, which deal with 
‘electronic program guides, including the provision of information 
for the purposes of compiling such guides’.60 There may be an incen-
tive for ACMA to act in this area, as the provision of EPGs in standard 
form across the industry could encourage the development of more 
attractive consumer devices and thus, potentially, the wider take-up 
of digital television

The User, Public Policy and the Television
The availability of digital technologies which enable the manipula-
tion of digital media, whatever its form, is likely to lead to continuing 
pressure from users for access to television content for more than 
time-shifting. As Julie Cohen points out, a contemporary user 
‘engages cultural goods and artefacts found within the context of her 
culture through a variety of activities ranging from consumption to 
creative play’.61 Digital consumer devices encourage this form of 
interaction62, and television—arguably the most influential cultural 
artefact in countries like Australia—provides some of the most attrac-
tive and socially significant content.
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The restricted, purpose-based fair dealing provisions in 
Australian copyright legislation and the lack of any exception allowing 
for personal transformative use of copyright material—except for the 
new fair dealing provision for parody and satire—have the potential 
to restrict the creative activities of Australian citizens if market mech-
anisms are not developed which enable the re-use of, and interaction 
with, television material. As outlined above, a range of market mech-
anisms may emerge, although their prognosis is far from certain. At 
the same time, the careful crafting of recent changes to s. 111 reflects 
an attempt by the government to accommodate at least some of the 
interests of users of copyright audiovisual material alongside the eco-
nomic interests of copyright owners. But it is unclear if s. 111 will 
continue to operate effectively in the changing technological envi-
ronment. Similarly, as argued by Melissa de Zwart in relation to the 
recently introduced parody and satire exception, there is the poten-
tial for the use of s. 111 to be restricted by other mechanisms available 
to copyright owners as new markets are developed and this has public 
policy implications:

The introduction of these defences does not address the 
potential to contract out of the defences or to avoid them 
by use of a technological protection measure. If such 
defences have been introduced to protect the public inter-
est in freedom of communication, the ease of transacting 
in the electronic marketplace does not itself provide any 
justifi cation for rendering the interest irrelevant.63

How these interests—in communication and re-use and in 
marketing audiovisual content—are dealt with in the face of pro-
posals for TPMs and contract-based business models for the delivery 
of interactive television, may prove to be a key practical testing 
ground for copyright law in light of the continuing rapid develop-
ment of digital technologies and the market for consumer electronic 
devices. Two possible scenarios are that the market will develop in 
ways which provide viewers—or perhaps only consumers who 
have paid for re-use—with flexible opportunities to interact with 
audiovisual content in creative ways, or alternatively the ready 
availability of new digital consumer devices could lead to mass 
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infringement for personal use, much as occurred with the VCR. In 
this situation, the government may, some years down the track, again 
recognise a need for law reform in response to the everyday experi-
ence of broadcast media users in the contemporary technological 
environment.
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Chapter 9

Flag Waving in the Digital Jungle

David Brennan1

Introduction
This chapter will attempt to describe and explain an emergent fea-
ture of digital broadcast standards which in the US is known as the 
‘broadcast flag’ and in Europe as the ‘content protection and copy 
management’ (CPCM) system. In this chapter they will each be 
referred to as flag technologies, for while they differ as to detail, they 
share the same fundamental nature. While more has been published 
on the US broadcast flag, the European CPCM flag is more recent and 
sophisticated, and is being formulated within the same digital broad-
casting standard applicable in Australia. The chapter will also contrast 
the quite unique Japanese solution which encrypts at the source of 
broadcast.

It is convenient by way of introduction to attempt to more gen-
erally situate broadcast flag technologies and regulations. Terrestrial 
broadcast television is often referred to as free-to-air because it is 
typically distributed freely without technical restriction or limitation 
(‘in the clear’) to all who fall within its geographic footprint. Those 
within that broadcast footprint can freely receive the signal through 
generally available reception equipment. This free-to-air quality 
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generally arises from the public nature of the allocation and licensing 
of the broadcast spectrum. Public policy has traditionally ensured 
that the spectrum so allocated will only be used on a free-to-air 
basis.

Since at least the audio compact disc in the mid-1980s, digital 
delivery for the supply of mass entertainment has proliferated. From 
the mid-1990s the internet has emerged as a new means to deliver 
digital content to a mass market without the need to manufacture 
individual copies. In an internet-connected world, a single digital 
copy made available on the internet is subject to uncontrollable cop-
ying and further distribution—leaving to one side bandwidth and 
congestion issues. Members of the internet-connected public have at 
their disposal the means to access and publish material like never 
before. Therefore, in reaction to the possibility of unauthorised and 
uncontrollable internet distribution destroying markets for the sale 
of such content, copyright owners have, and copyright law has, 
responded by resort to technological protection. Part of the internet 
‘copyright answer’ has been the use of, and the giving of legal protec-
tion to, digital rights management (DRM) technologies. Through 
such measures, business strategies are emerging to convert unau-
thorised internet distribution into authorised market avenues.

At the same time in developed economies terrestrial broad-
casting is in the process of converting to exclusively digital delivery, a 
process likely to be completed within the next five years. For an 
audiovisual producer (and copyright owner) that wishes to digitally 
distribute its titles in an internet-connected world, it is faced with a 
plurality of choice. This choice has been described by the Motion 
Picture Association of America (MPAA) in a 2005 paper in these 
terms:

Digital satellite, digital cable, DRM-delivery to PCs, Telco 
TV and DVD and D-VHS packaged media all use content 
encryption and key management to protect content. 
Additionally, these systems use contractual mechanisms 
to require protection of content in accordance with com-
pliance and robustness rules, e.g., product behavior and 
authorized outputs.2
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As the MPAA observe: ‘This sets Digital Broadcast TV apart from 
all other forms of digital content distribution as the only professional 
digital content distribution format that is unprotected’.3 It is ‘unpro-
tected’ because of the nature of free-to-air broadcasting previously 
described.

This creates a conundrum for social policy. Copyright owners, 
faced with the threat of unauthorised and uncontrollable internet 
distribution of their content, may rationally seek to impose some 
form of control over whatever delivery means they elect, so as to pre-
vent or inhibit that internet distribution. However, the very nature of 
free-to-air broadcasting tends to make it problematic to consider 
how control could be imposed and also preserve its fundamental 
nature of being ‘in the clear’; freely available to be apprehended by all 
within its footprint. If digital terrestrial broadcasting fails to include 
technological protection measures, any titles included in the digital 
broadcast are readily amenable to unauthorised internet distribu-
tion. Therefore—at least under a prediction offered by the 
MPAA—copyright owners may become unwilling to license those 
titles for free-to-air digital broadcast, preferring instead to limit dis-
tribution to one of the avenues offering control. If this were to occur, 
over time free-to-air broadcast content would diminish, as quality 
titles migrated to those protected platforms.

This chapter seeks to consider what has been put forward as 
one solution to this conundrum: broadcast flag technologies and 
their related regulations. These technologies and regulations seek to 
preserve the ‘in the clear’ nature of terrestrial broadcasting, while 
affording a degree of technical protection which is primarily directed 
to preventing uncontrollable, unauthorised internet distribution.

Technology in the US, Europe and Japan
A broadcast flag is an electronic notice which is associated with a dig-
ital broadcast. The US implementation is its simplest form, 
comprising merely two bytes of information, which can be set as 
either ‘on’ or ‘off’ in respect of the associated broadcast.4 The pro-
posed European CPCM flag is far more elaborate. However, flags are 
not effective technological protection measures in the sense under-
stood in copyright. As merely a piece of descriptive code embedded 
within a broadcast, flags do not per se lock, encrypt or scramble 
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broadcasts prior to reception. Instead, the code is merely a request 
that hardware receivers limit what can be done with the broadcast 
after reception.

Regulatory mandate of hardware compliance with a flag request 
is the consequence of this light-handed nature. This regulation is 
necessary for three interrelated reasons: (i) a flag does not effect tech-
nical exclusion, and therefore not only are legacy digital receivers not 
affected by it but there is no technical need for future equipment to 
obey it in order to receive the broadcast; (ii) hardware which ignores 
the flag has generally greater functionality than hardware which 
respects the flag; and, (iii) future suppliers of non-compliant equip-
ment would have a competitive advantage over compliant suppliers. 
Thus, without legal mandate, the whole exercise in applying a flag 
would be pointless.

The tightness of the relationship between the electronic notice 
that is the flag, and the regulations that mandate receiver compli-
ance, has created confusing nomenclature. The term ‘broadcast flag’ 
has been applied in the US to both the electronic notice and the flag 
regulations promulgated in 2003 that mandate hardware compliance. 
The MPAA has explained that the ‘broadcast flag’ term ‘is used both 
for the rights usage signaling information that is placed in the unen-
crypted broadcast and for the regulation that gives it meaning’.5 In 
this chapter, such confusing use of terminology will be avoided. The 
term ‘flag’ is used to refer only to the electronic notice, whereas the 
term ‘mandate’ is used to refer to public laws that require hardware 
to recognise the presence of a flag request. Taken together, a flag and 
its mandate is referred to as a ‘regime’.

While the US and European broadcast flags share the same 
fundamental nature, they differ markedly in their modes of imple-
mentation. The US flag relies upon public law not only to mandate 
hardware recognition but also to specify hardware behaviour. A 
future European CPCM flag will also need to rely upon public law to 
mandate hardware recognition. However, once recognised, hardware 
behaviour is specified by the CPCM standard itself. The Japanese 
solution is of a different nature altogether. It is not a flag-based 
approach but relies instead upon encryption at the source. It will be 
considered by way of contrast with the more light-handed flag-based 
approaches.
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US Broadcast Flag
The US flag is able to be included with the broadcast because the US 
digital television broadcast standard (devised by the Advanced 
Television Standards Committee) reserved a place—two bytes—in 
the signal for a ‘redistribution control descriptor’.6 This term conveys 
its primary objective: effecting control on the redistribution of digital 
broadcast content beyond the domestic environment. ‘Beyond the 
domestic environment’ includes most obviously ‘the internet’. As 
explained above, the broadcast flag as a technical component is 
essentially a simple piece of code which can be set as ‘on’ or ‘off’. 
Importantly, the flag alone does not effect any technical control. An 
‘on’ setting only has effect to the extent that the receiving hardware is 
programmed or configured to respond. As observed above, it is how 
public law regulations mandate hardware to respond to the receipt of 
flagged content that effectively implements the flag’s objective to 
technically control hardware behaviour. In other words, for the flag 
as an aspect of the broadcast standard to be effective, it requires 
hardware obedience which could only be ensured by complementary 
public law that mandates hardware behaviour once it has received a 
flagged broadcast. Therefore, the US flag cannot be meaningfully 
considered without describing this legal mandate which, given the 
simplicity of the electronic notice, serves as a complementary speci-
fication for digital receiving devices.

The joint proponents of the US flag legal mandate, which was 
promulgated by the Federal Communication Commission (FCC) in 
2003, included the MPAA, broadcast networks, certain consumer 
home electronics companies and certain technology companies.7 
The form of the hardware mandate can be properly regarded as a 
consensus position between these groups. The FCC flag mandate 
required that receiving devices made after 1 July 2005 should permit 
the electronic outputting of a flagged broadcast in one of six ways, 
summarised as follows:

1 in analog form
2 in a form suitable for conventional cable or satellite retrans-

mission provided the fl ag is retained
3 in digital form to an authorised digital output technology
4 in encrypted digital form to a product controlled by the receiver
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5 in encrypted digital form to an integrated recording device 
uniquely associated with the receiver

6 in a low-defi nition digital format when the receiver is incorp-
orated in computing equipment.8

The objective of the mandate was to give legal consequence to 
the redistribution control descriptor (the flag) being ‘on’. It is the 
mandate which provides the true source of control in respect of 
flagged content by regulating equipment suppliers; the flag per se 
does not effect technical control. To put it another way, control is de 
jure and not de facto.

Some features of this flag regime should be pointed out. First 
there is the so-called ‘analogue hole’; the US flag regime does not 
seek to prevent analogue output being converted back into a digital 
format for internet distribution. Second, the category of output—to 
‘authorized digital output technology’—involves outputs which 
themselves require regulatory authorisation. In the only such FCC 
determination in 2005, several different copying technologies were 
approved, as were technologies which permitted the secure on-trans-
mission to up to ten devices uniquely associated with the outputting 
receiver.9 The latter defined a type of ‘authorised domain’ (to use a 
term deployed in the CPCM system) of permitted digital redistribu-
tion. Third, there is nothing in the mandate that requires that 
equipment receiving flagged broadcasts must limit the number of 
digital copies that can be made from the broadcast. Fourth, because 
the flag is merely a request included with an unencrypted broadcast, 
any appropriate receiver can technically render the flagged broadcast 
and output the digital feed in any form. This means that the imposi-
tion of the flag is entirely consistent with the ‘in the clear’ nature of 
free-to-air broadcasting earlier described. Moreover, it also means 
that the flag is ‘backwards compatible’; it has no effect upon the oper-
ation of older, legacy digital receivers which are not capable of 
recognising the flag.10 The mandate did not require that legacy 
devices behave in any way on receipt of flagged content.

European CPCM System
A proposed European broadcast flag known as the CPCM system 
remains in a protracted gestation. Its provenance is with the Digital 
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Video Broadcasting (DVB) Project, an industry consortium of broad-
casters, consumer home electronics manufacturers, technology 
companies and regulators. It was formed in 1993 after industry failed 
to accept a European Commission-supported, and EU-mandated, 
digital satellite broadcasting standard.11 Therefore, the DVB consor-
tium can be seen as having its origins in a rejection of a bureaucratic, 
top-down imposition of technical standards. The CPCM system is an 
embryonic technical standard coming out of the consortium which is 
intended to apply to a plurality of content delivery modes—not only 
digital broadcasting. However, coming as it does from the DVB con-
sortium, a primary driver appears to be digital broadcasting, and this 
chapter will primarily focus upon the CPCM system’s broadcast 
applications. A descriptive specification known as the Reference 
Model was published in 2005, as part of the ‘CPCM Bluebook’12, and 
is currently in the process of being reduced to a technical specifica-
tion for submission to the European Telecommunications Standards 
Institute (ETSI).13

The arrival at an industry-based consensus on the CPCM system 
was not straightforward. Chris Hibbert, Chair of the DVB-Copy 
Protection Technologies Group which was responsible for the formu-
lation of the CPCM system, has explained that it took three years to 
merely arrive at the commercial (as opposed to technical) require-
ments for the CPCM system.14 The various interests were summarised 
by Hibbert along the following lines: copyright owners: ‘to protect 
their revenues’; the consumer electronics industry: ‘to protect the 
investment made by their customers in purchasing equipment and 
possible rejection of products which restrict content usage’; the 
public service broadcasters: ‘concerned that signaling over-restrictive 
use of their broadcast content would conflict with their public service 
charters’; and pay TV broadcasters: ‘looking for a means to integrate 
DVB-CPCM with existing conditional access systems to support new 
commercial offers such as push-VOD to PVR’.15 The summary gives a 
taste of the farrago of different positions that needed to be accom-
modated in the industry process.

Like the US broadcast flag, the CPCM system’s predominate 
characteristic is a concern to confine subsequent communications or 
transmissions of a received broadcast. This is achieved through 
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CPCM-compliant devices respecting ‘usage state information’ (USI) 
coded within the digital medium. A critical aspect of the CPCM 
system is the flexibility and richness of the USI, which will reflect 
whatever usage rules have been set by the broadcaster or other rele-
vant rights holder. A preface to the CPCM Bluebook is at pains to 
point out that:

CPCM is designed to accommodate a variety of business 
models. The existence of any particular fi eld of USI does 
not imply that it will be asserted by a particular business, 
or that it will be allowed to be asserted, or that a particular 
implementation will require the full functionality described 
in the Reference Model.16

The usage rules, being the particular settings that may be 
elected by the content provider, are categorised into five groupings: 
(i) copy and movement controls; (ii) consumption control; (iii) prop-
agation control; (iv) output control; and (v) ancillary control. Derived 
from the CPCM Bluebook, they are summarised below.

(i) Copy and Movement Controls
These controls relate to traditionally the cardinal exercise of rights in 
copyright—to make a copy. The possible settings that can be applied 
to content are:

– no restriction on copying (‘copy control not asserted’)
– exactly one copy allowable (‘copy once’) so that once a copy is 

created, no further copying would be allowed from it (‘copy no 
more’) except for a temporary buffer as described below for the 
‘copy never’ setting

– no copies are allowed to be made (‘copy never’), except for a 
secure temporary buffer copy solely for the purpose of pausing 
of playback, or trick-play, where the buffer copy would be neither 
accessible to the user nor maintained longer than is necessary to 
provide the pause or trick-play function. (No buffering at all may 
be elected for content emanating from systems which provide 
their own pause or trick-play mechanism for the user, such as 
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DVD, so that any subsequent cascaded pause function within the 
CPCM system would be unnecessary and might cause confusion 
for the user [‘copy never, zero retention’].)

– a move function which permits content to be transferred to 
another storage device (‘move’), but where such functionality 
is permitted it must comply with other usage restrictions. (For 
example, when the content carries a ‘copy no more’ setting, then 
if moved to another storage medium the original copy must be 
no longer accessible.)17

(ii) Consumption Control
Consumption is a term that is applied in the CPCM Reference Model 
(and USI) to mean the intelligible rendering of content on devices. 
These are devices which have received content from a copy of the 
broadcast. The possible settings that can be applied to content are:
– time-based control, which would bar the consumption 

(intelligible rendering) or propagation (viewing, copying or 
movement within or beyond certain defi ned CPCM realms) 
of the content after a point in time. (This could be an absolute 
period [a specifi ed date], or a period-defi ned initial acquisition 
or consumption [X days after acquisition or consumption].)

– usage control, which would limit the number of times content 
can be consumed (intelligibly rendered) or exported (released 
from the CPCM system).18

(iii) Propagation Control
‘Propagation’ under the Reference Model (and USI) relates to the 
ability to intelligibly render the broadcast content within a defined 
realm. The CPCM system defines a variety of different realms within 
which certain propagation is permitted and facilitated. The possible 
settings that can be applied to content are:
– ‘restricted to authorised domain’, which will permit outputting 

the content only to devices belonging to the authorised domain 
in which that content was fi rst acquired. (The authorised domain 
comprises CPCM-compliant devices controlled by members of a 
single household, defi ned in turn as ‘the social unit consisting 
of all individuals who live together, as occupants of the same 
domicile’.)
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– ‘restricted to local environment’, which will permit outputting 
to devices in the immediate vicinity, assessed under a proximity 
test using a network tool used to measure the time it takes for 
electronic messages to pass between host points

– ‘restricted to localised authorised domain’, which permits 
outputting only to devices in both the authorised domain and 
the local environment. (A more specifi c area restriction is 
‘restricted to geographically constrained authorised domain’, 
limited to devices which have the facility of verifying their 
geographic location.)

– ‘propagate to untrusted space’ (that is, unrestricted) so as to 
leave the realm of the CPCM system altogether. (Illustrative uses 
given for this included creative commons licensed material 
and promotional clips of commercial content.)19

(iv) Output Control
‘Output’ refers to the release of content beyond a defined realm.
– For consumption output (that is, in analogue form to devices in 

order to render the content intelligible to the human eye or ear), 
the possible settings that can be applied to content permit the:
1 ability to enable and disable the output on analogue out-

puts for standard definition video
2 ability to enable and disable the output on analogue out-

puts for high-definition video
3 ability to ensure that, if image constraint is signalled, reso-

lution is constrained within specified parameters prior to 
high-definition analogue output.

– For exported output (that is, transmission outside the CPCM 
system), the possible settings that can be applied to content 
permit:
1 trusted export: a digital output to a trusted content protec-

tion system with no explicit control of the output
2 controlled export: a digital output of content mapped to a 

trusted content protection system under the explicit con-
trol of usage rule

3 untrusted export: a digital output or storage format that is 
neither trusted nor controlled

4 analogue exported content: an unprotected analogue 
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output. (However, such output may be subject to the copy 
control usage rules whereby content carrying the copy 
control states of ‘copy never’ or ‘copy no more’ should not 
become analogue exported content.)20

(v) Ancillary Control
A final setting provides the ability to select ‘do not scramble’ content 
which is transmitted under other rules within the CPCM system. 
Such scrambling (encryption) otherwise occurs to make more secure 
permitted propagation within the CPCM system.21 European free-to-
air broadcasters (who required this setting in the Reference Model) 
have indicated that they will define settings under the USI whereby 
post-reception content scrambling should not be applied. The only 
restrictions such broadcasters have indicated that they will select are 
those which inhibit the uncontrolled exporting of content for internet 
communication—type (iv) above.22

It is apparent that the CPCM system is more elaborate and quite 
distinct from the two bytes of data signalling either ‘on’ or ‘off’ that 
comprise the US broadcast flag. However, notwithstanding its com-
plexity, the CPCM system shares a fundamental characteristic with 
the US flag. It, like the US flag, does not lock, encrypt or scramble the 
broadcast prior to a point of reception. The CPCM system is also 
based on merely a notice—albeit a notice, as shown above, with a far 
greater range of possible settings than merely ‘on’ or ‘off’. But as 
merely a notice it does not self-enforce submission to the technology. 
Consistent with its fundamental flag nature, legacy digital receivers 
are unaffected by the presence of CPCM encoding.23 Compelling the 
obedience of future hardware to the entire CPCM system must come 
ultimately, like the US broadcast flag, from public law.24

Japanese Source Encryption
An important comparison with these two models is the way in which 
Japan dealt with the issue in its free-to-air digital terrestrial broad-
casting system. Japan uses the Integrated Service Digital Broadcasting 
(ISDB) standard, which is essentially a common standard across sub-
scription digital satellite (ISDB-S) and free-to-air digital terrestrial 
(ISDB-T). It is this commonality which is critical in considering 
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the copyright solution adopted for the latter. In Japan, free-to-air 
broadcast is encrypted before transmission using the same condi-
tional access system used for digital subscription satellite.25 While 
access to the digital terrestrial broadcast is without charge (other 
than the general obligation, applicable for households with analogue 
or digital reception equipment, to enter into a receiver contract with 
the national Japanese broadcasting organisation, NHK), digital 
receivers decrypt the signal using an integrated circuit embedded in 
a conditional access card (known as the B-CAS).26 In Japan, digital 
broadcast receivers are supplied with these cards, which must be 
inserted for the reception equipment to render digital broadcasts 
intelligibly.27 After decryption, broadcasts of the major free-to-air 
broadcasters are encoded as ‘Copy One Generation’ and ‘No 
Redistribution beyond the Home’. The ‘Copy One Generation’ con-
trols have been explained in consumer information published by the 
Japanese Government in these terms:

Because with the copying of digital information the sound 
and picture quality does not deteriorate, a protective mea-
sure has been incorporated to protect copyright and 
prevent illegal copying. This is being only able to make one 
copy (copy once). Any digital TV recorded under ‘copy 
once’ will not be able to be copied by other digital record-
ers. (Copies can be made with analogue recorders)

However, data can be moved from hard disk to other 
recording media. If your recorder is equipped with ‘move’ 
capability, then recorded programs can be moved to other 
media. This process deletes the original recording. 
Example: A program recorded onto a hard disk can be 
moved to a DVD, but the original recording on the hard 
disk will be automatically deleted.28

These copy controls have been the subject of controversy, and 
there has been a suggestion that they may be relaxed.29 Apparently 
less controversial are the no-redistribution controls which entail 
the following four proprietary technological protection-system tech-
nologies:
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•  Analog video outputs must have analog Copy 
Generation Management System (CGMS-A) rights sig-
naling applied;

•  Uncompressed digital display outputs are restricted 
with high-bandwidth digital content protection 
(HDCP);

•  Compressed digital recording outputs are restricted 
with digital transmission content protection (DTCP); 
and

•  DVD recordings must be protected with content pro-
tection for recordable media (CPRM).30

Critically, in Japan there seems to be no specific technological 
mandate in public law which requires hardware compliance with 
these restrictions. Rather, the use of encryption-supported condi-
tional access technology controls the platform, and more tightly 
compels hardware obedience with these copyright-control settings. A 
distinction can be readily observed. The Japanese model technically 
protects broadcasts at the source and receivers are therefore techni-
cally obliged to obey the encoded conditions. Flag models rely upon 
obedient hardware to technically protect broadcasts post-reception 
and rely upon specific legal mandate to ensure that compliance.

Broadcasting Law in the US, Europe and Australia
One consequence of the looseness of the flag-technologies as copy-
right-control mechanisms is that they have the political appeal of 
backward compatibility. Legacy devices are unaffected. But another 
consequence is that their efficacy requires a public law mandate 
directed at subsequent equipment manufacturers.

US Law
As noted above, in 2003 a FCC rule-making represented such a hard-
ware mandate.31 It required that from 1 July 2005, all digital broadcast 
reception equipment sold in the US must obey the six output con-
straints described above, one of which was defined in a subsequent 
2005 determination that permitted limited and secure digital redis-
tribution to a finite number of devices.32 In this way, once flagged 
broadcasts are transmitted into a future world populated exclusively 
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with the mandated hardware, there will be no easy way that digital 
broadcast content per se can be retransmitted or otherwise made 
available on the internet by the notorious ‘guy sitting in his living 
room in his pajamas’.33 All his receivers will deny him the ability to 
output the broadcast in digital high-definition format suitable for 
peer-to-peer, BitTorrent, YouTube or whatever other indiscriminate 
redistribution medium he chooses. The best he can do is to avail 
himself of the analogue hole or use the permitted lower-definition 
digital output from his computer’s digital receiver.

In 2005, shortly before they were to come into effect, the US 
Court of Appeals for the District of Columbia Circuit struck down the 
FCC regulations as ultra vires.34 The Communications Act provision 
relied upon by the FCC was construed as a power to regulate devices 
for the technical process of transmission and reception. The flag reg-
ulations were correctly understood by the court to relate to the 
behaviour of devices after the broadcast had been technically 
received.35 In response to this decision, the joint proponents of the 
flag sought legislative reform to confer power upon the FCC to make 
valid flag regulations. To date, these efforts have been unsuccessful. 
This has been in part due to complications arising from interests 
associated with the US sound recording industry to ensure legislative 
power to promulgate regulations for a future, unspecified audio flag. 
It seems unlikely that there will be US legislative reform of any sort 
before the next congressional elections in 2008.

European Law
It is unclear by what means the CPCM system would be mandated in 
Europe. It is clear from the terms of the 2001 Information Society 
Directive that specific technological mandates were not to be 
favoured for technological protection measures in copyright law.36 An 
alternative avenue might have been the revision which is currently 
underway to the 1989 Television Without Frontiers Directive.37 The 
revised directive, renamed the Audiovisual Media Services Directive, 
proposes largely consumer protection-orientated rules for broad-
casters. Although at one point a recital in the most recent draft 
descends into the realm of copyright (seeking to ensure access to 
short extracts for reportage), it appears unlikely that this directive 
would ultimately include any provisions which relate to a CPCM flag 
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mandate.38 The present literature from the DVB consortium is laconic 
as to the precise legal means by which the CPCM system would be 
mandated in Europe.

An interesting point of possible distinction between the US and 
European flag systems arises from the differing extent of regulatory 
control between the two. The US flag’s meaning in terms of control is 
defined by public law. The technology simply signals ‘on’ or ‘off’. In 
Europe this could be somewhat reversed. The proposed European 
flag’s meaning in terms of control is defined by that selectable 
within the five CPCM control genres; these are technical settings. If 
European law was to simply require the supply of CPCM-compliant 
hardware after a certain date, it would be the broadcaster (or rights 
holder) who would be choosing from the possible settings. This 
scenario was derided by Cory Doctorow of the Electronic 
Frontier Foundation (EFF) in a submission to a UK parliamentary 
committee:

In effect, CPCM and its constituent specifi cations amount 
to a complicated, lengthy, and, at present, secret body of 
private law that describes rules and restrictions potentially 
applicable to all manufacturers of DTV devices. It is already 
clear that at least some CPCM coauthors expect—and 
require—the co-operation of regulators to make this 
scheme obligatory upon these manufacturers.39

A competing view was that the ‘finely granulated control made 
possible by the CPCM system may provide additional regulatory pos-
sibilities for the protection of exceptions to copyright’.40 This view 
imagines that any hardware compliance mandate could be coupled 
with regulations directed against broadcasters (and presumably other 
rights holders) that encode content with CPCM restrictions:

It seems that with CPCM, regulators could seek to prevent 
certain USI from being applied to particular areas of con-
trol—such as copy and movement control, consumption 
control or propagation control—and this could be done in 
relation to all or certain types of content.41
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A similar type of point was raised before the FCC. Should broad-
casters be given complete discretion as to whether they switch the 
flag on, or should FCC regulations fetter that choice? Public interest 
groups had submitted that any FCC rule-making should include ‘a 
prohibition on use of the flag for news and public interest program-
ming’.42 The FCC disagreed, preferring flag election to be a purely 
commercial matter for the broadcaster.43 While it remains to be seen 
what shape (if any) European law takes in this area, it certainly 
appears that the proponents of the CPCM system are not envisaging 
regulations which extend beyond a straightforward hardware com-
pliance mandate.

Australian Law
The Australian Broadcasting Services Act 1992 (BSA) provides as a car-
dinal, defining obligation that commercial broadcasting services 
licensed to use the spectrum must provide programs that are ‘able to 
be received on commonly available equipment’ and ‘made available 
free to the general public’.44

In 2000 digital television broadcasting was regulated in the BSA. 
From that time, and as a condition of their licences, broadcasters 
were to comply with any regulation made by the body now known as 
the Australian Communications and Media Authority (ACMA), which 
ensured that they entered into no ‘agreement, arrangement or under-
standing’ in relation to the provision of domestic digital receivers 
unless those receivers are ‘accessible by’ all other broadcasters.45 No 
such regulations have been made, and any such regulations would 
have been directed not at the suppliers of receiver hardware but 
rather licensee broadcasters who may have had dealings with those 
suppliers. As a legislative regime it would have been incapable of 
mandating hardware compliance with any future Australian broad-
cast flag.

This has been addressed as part of a swag of broadcasting law 
reforms that were made in late 2006 and came into force in May 
2007.46 A new Part 9A of the BSA confers on ACMA the power to make 
regulations setting the technical standards that relate to digital 
broadcasts and to the domestic reception equipment that is capable 
of receiving those digital broadcasts. The Part creates an offence and 
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a civil penalty for those who supply equipment which is ‘capable of 
receiving’ digital broadcasts, but does not comply with any regulated 
technical standards.47 Apart from technical standards, ACMA was 
given power to determine regulated ‘industry standards’ under a new 
BSA Part 9B. That Part gives ACMA the power to determine what ‘sec-
tions of the industry’ are, and to prescribe industry standards which 
extend to anyone who is a ‘participant in a section of the industry’.48 
Prescribed industry standards are intended to augment or bolster 
any existing voluntary industry codes, and prescribed industry stand-
ards made under Part 9B may not deal with matters of technical 
standards that are made under Part 9A.49 The scope of prescribed 
industry standards that might be made is illustrated by a list which 
includes the labelling of domestic reception equipment.50 It would 
therefore seem that hardware receiver suppliers fall within the con-
cept of ‘participants in a section of the industry’.

Is ACMA empowered under the reforms to mandate the supply 
in Australia of only flag-compliant receivers? It seems that if such a 
power does not exist under the technical standards provisions under 
Part 9A for reasons similar to those suggested by the DC Circuit Court 
of Appeals, the power almost certainly would exist under the industry 
standards provisions of Part 9B.

The WIPO Broadcasters’ Treaty
The updating of broadcasting organisation protection has been dis-
cussed for some time within the World Intellectual Property 
Organization (WIPO). Broadcaster protection was omitted from the 
updating of copyright and the rights of performers and sound 
recording producers in a pair of 1996 WIPO treaties.51 Drafts of a new 
WIPO Treaty on the Protection of Broadcasting Organizations 
(Broadcasters’ Treaty) have been circulating within WIPO since June 
2004.52 To what extent are flag technologies and mandates being con-
sidered within the treaty-making processes? The answer seems to be, 
not much. There is certainly nothing in the most recent official draft 
of July 2006 which imposes an obligation of mandating, in national 
public law, hardware compliance with a broadcast flag.53 It is also 
clear enough that broadcast flags do not fall within the concept of 
an ‘effective technological protection measure’ (ETPM), a concept 
previously deployed in the 1996 WIPO treaties.54 Unlike the Japanese 
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system, flags provide no ‘effective’ technological protection in and of 
themselves. They do not need to be circumvented to access or copy 
or redistribute the broadcast—unless mere disobedience is consid-
ered circumvention, which it manifestly is not. What flags provide is 
a technical standard for which the law can mandate a degree of 
equipment compliance. However, the July 2006 draft may address 
broadcast flag technologies in another way. Flags, or at least certain 
flags, may instead be regarded as a type of ‘electronic rights manage-
ment information’ (ERMI), also protected in the 1996 WIPO treaties 
and proposed to be similarly protected under the July 2006 
Broadcasters’ Treaty draft. However, under these provisions ERMI is 
protected only against removal or alteration55; that is, there is no 
obligation to ensure obedience to ERMI. ERMI is defined in the July 
2006 draft as

information which identifi es the broadcasting organiza-
tion, the broadcast, the owner of any right in the broadcast, 
or information about the terms and conditions of use of 
the broadcast, and any numbers or codes that represent 
such information, when any of these items of information 
is attached to or associated with (1) the broadcast or the 
signal prior to broadcast, (2) the retransmission, (3) trans-
mission following fi xation of the broadcast, (4) the 
making available of a fi xed broadcast, or (5) a copy of a 
fi xed broadcast.56

Because this definition requires ‘information about the terms 
and conditions of use of the broadcast’, it raises the interesting ques-
tion of whether the ‘on’ or ‘off’ two bytes of data which comprise the 
US broadcast flag could qualify under this definition, or whether 
such simple binary data would be too insubstantial to qualify. This 
chapter offers no answer to that question, other than to observe that 
the source of the terms and conditions resides not so much in the 
data itself, but in the FCC regulations which give the ‘on’ designation 
meaning. In contrast, it may be less ambiguous that the detailed set-
tings of the CPCM system could comprise ERMI information of this 
sort, providing as it does in code, the substantive terms and condi-
tions of the broadcast’s use.
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In the first half of 2007 WIPO published a pair of non-papers 
which proposed further revision to the July 2006 draft treaty. These 
were prepared in an attempt to reconcile quite divergent national 
views on the extent to which the Broadcasters’ Treaty should reflect 
public interest concerns as opposed to the private interests of the 
broadcasting organisations. The papers proposed a scaling back of 
protection to a so-called ‘signal-based’ approach.57 In these non-
papers the ETPM and ERMI protections were made less detailed. The 
most recent of the two non-papers—dated April 2007—simply sug-
gests the following:

Contracting Parties shall provide adequate and effective 
legal protection against unauthorized
(i)  decryption of an encrypted broadcast, or circumven-

tion of any technological protection measure having 
the same effect as encryption;

(ii)  manufacture, importation, sale or any other act that 
makes available a device or system capable of decrypt-
ing an encrypted broadcast; and

(iii)  removal or alteration of any electronic rights manage-
ment information used for the application of the 
protection of the broadcasting organizations.58

Clearly, flags applied prior to broadcast do not encrypt the 
broadcast, nor are they measures which have ‘the same effect as 
encryption’.59 However, paragraphs (i) and (ii) seem to impose an 
obligation on a country such as Japan to ensure that its encrypted 
digital terrestrial broadcasts are protected from circumvention. The 
non-paper drafts leave ERMI undefined; however, if the definition in 
the July 2006 draft were to apply, the April non-paper’s terms would 
provide the same sort of flag protection as the July 2006 draft: protec-
tion to a flag which qualifies as ERMI against its removal or alteration, 
but no obligation to ensure obedience.

The trajectory of the treaty-making process is uncertain. A note 
which prefaces the April 2007 non-paper explains that: ‘The task of 
the preparation of a new non-paper has been complex because the 
opinions and comments expressed by the delegations diverge greatly, 
and in many cases point to opposite directions’.60 Needless to say, 
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these are hardly inspiring words to anyone who is enthusiastic about 
seeing a concluded Broadcasters’ Treaty in the near-term.69

Conclusions
As foreshadowed in the introduction, the crucial argument made by 
the content owners (including the MPAA) supporting the flag regime 
as good broadcast policy, relates to the choice that producers of pro-
fessional audiovisual content face in the absence of a flag regime. 
They can release their content in digital format for free-to-air broad-
casting, in circumstances in which that content is amenable to 
uncontrollable and unauthorised internet distribution, or they can 
refuse to deal with that medium and distribute their content along 
other technologically protected channels which are buttressed by 
anti-circumvention copyright laws. Under the second option, free-
to-air broadcast viewers would end up with second-rate content. One 
striking thing about this argument—which was essentially accepted 
by the FCC—is the assumption about the power of the MPAA and 
other content owners to deny free-to-air broadcasters content and to 
distribute that content through other channels. The MPAA can be 
understood as saying that, over time, ‘broadcasters need our content 
more than the MPAA needs the broadcasters’ medium’. The reason 
this statement seems plausible to policymakers is that broadcasting 
can be more and more seen to be just one of an increasing number of 
technological pathways along which a copyright producer could 
make content available. It is this more than anything else that gave 
the broadcast flag policy traction in the US.61 If CPCM proponents 
succeed in attracting European regulatory mandates, this reasoning 
will be a central policy justification, although the CPCM system can 
also be seen to facilitate certain uses within the so-called authorised 
domain, and permits free-to-air broadcasters to place a bar on post-
reception encryption.

Another thing implicit in the central MPAA argument is that no 
policymaker would so derogate from the copyright owner’s exclusive 
rights as to compel content to be licensed for free-to-air digital broad-
casting. This assumption, while probably sound in the US, may not 
be so sound in other territories. Since 1928 a remunerated exception 
recognised in international copyright law permits the creation of a 
copyright exception for broadcasting so long as payment of a fair 
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royalty to the rights holder is guaranteed.62 One thing to perhaps con-
sider is the future utilisation of this flexibility in territories where 
digital broadcasting occurs and relevant copyright interests have less 
political power.

In Australia, free-to-air broadcasters have more political power 
than audiovisual content providers. However, the condition that was 
a key driver of the flag regime in the US—the power of the MPAA—
could be felt through the influence of the MPAA on US trade policy. It 
is possible to imagine a day when the US Congress finally has put the 
FCC on a solid legislative footing to promulgate a valid flag mandate. 
Not long after that day it is also imaginable that the US may attempt 
to export its broadcast flag regime to Australia through a round of 
Free Trade Agreement revisions. (From a US trade perspective it does 
make sense to export; there is no point in having flag mandates in 
place in the US if the same high-definition broadcast content can be 
easily made available on the internet by the ‘Aussie sitting in his 
living room in his pajamas’.) If this was to occur, the obligation would 
be likely to mirror whatever the US had in place and would perhaps 
be implemented here (and in other DVB digital broadcasting-
standard countries) by mandating hardware obedience with those 
aspects of the CPCM flag that corresponded with the protected US 
flag. This might particularly focus upon the fourth type of CPCM set-
ting: output controls. In any event, the Australian legislative 
framework does now appear to be in place for ACMA to make such 
regulations under either Part 9A or Part 9B of the Broadcasting 
Services Act.

At the other extreme from this scenario is the position of the 
EFF, which is a non-government organisation whose slogan dedicates 
it to ‘defending freedom in the digital world’. The EFF submissions to 
the FCC against the US flag mandate included: (1) that the flag was 
such a weak technological measure it was best described as a sieve63, 
but (2) that it will also damage legitimate, non-infringing activities.64 
These were mutually exclusive positions argued cumulatively. The 
EFF position on flag technologies, as it is with any like issue, is that as 
a matter of public policy copyright should always yield to technology. 
This is highlighted in the solution proposed by the EFF, which said 
that if
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consumer broadband bandwidth were to increase, content 
owners could obtain additional protection for their DTV 
broadcast content by requiring that broadcasters transmit 
in higher resolution formats … If consumer broadband 
capacities were to increase in the future, [a broadcaster] 
could begin broadcasting at higher resolutions, making it 
more diffi cult to redistribute the full-resolution content via 
the Internet.65

In other words, all that is required is to let broadcasters com-
pete with unauthorised internet distribution in a high-definition 
arms race; a kind of ‘law of the techno-jungle solution’.

Good arguments could be made that flag regimes best belong 
either within a policy framework for copyright or the rights of broad-
casting organisations, or within a broadcasting law policy framework. 
Flag mandates have the flavour of public law, rather than of private 
law creating private rights. In this respect they are more akin to tradi-
tional broadcasting law rather than the law of copyright or of the 
rights of broadcasting organisations. But this is not to say that flag 
mandates are unrelated to copyright. For while flag mandates may be 
public rather than private law, it is public law which exists in the 
shadow of the emerging norm of generic protection for technological 
protection measures in copyright—a point well made by the MPAA.

Whichever way flag mandates are considered, one striking thing 
about them is what technologically specific law they are.66 In this 
respect, flag mandates have a somewhat similar nature to a little-dis-
cussed provision in the 1998 Digital Millennium Copyright Act 
(DMCA). This provision effectively mandated the patented 
Macrovision copy-protection technologies, requiring that all video 
cassette recorders sold into the US market eighteen months after the 
DMCA’s enactment had to obey the serial copying Macrovision con-
trols which applied to many analogue prerecorded videocassettes.67 
The underlying drafting philosophy of this provision—enacting spe-
cific technology mandates—was rejected for the 1996 WIPO treaties, 
which preferred such protection to be couched in technologically 
neutral terms. This can be seen in the related European and Australian 
developments since those treaties. Specific technology mandates 
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have not been enacted; rather, laws have been couched in terms of 
protection to generic technologies which have copyright-control 
effects. This has become an article of faith among policymakers, who 
are keen not to be interfering with market processes by picking cer-
tain technologies over others. If flag mandates emerge as a part of 
public law, they can be seen as belonging to a type of highly specific 
technology mandate akin to the DMCA’s Macrovision laws of 1998. It 
is a type of law-making which has been largely rejected for the copy-
right system.

Given that the Japanese digital free-to-air encryption solution 
appears to be unique to that nation’s technological, geographic and 
cultural circumstances, the question remains elsewhere as to how the 
law should provide for flag technologies, if at all. Accepting the policy 
argument for some form of technological protection on digital free-
to-air-broadcasting, flag technologies do have appeal as being 
sufficiently light-handed to be accommodated within the open 
nature of free-to-air broadcasting. However, technology-specific and 
industry-specific mandates have an ugly ‘command economy’ feel. A 
slightly alternative approach might rely more on copyright and regard 
some flag-based systems (such as the CPCM) as a ‘special type of 
ERMI’ (SERMI). This would only occur once a specialist decision-
making body, such as the US Copyright Office, was satisfied after a 
hearing that: (i) particular ERMI comprises an industry standard and 
it is reasonable in light of public policy; (ii) if patented technologies 
are involved, they will be licensed on public, fair and non-discrimi-
natory terms; and (iii) equipment obedience can be specified and 
implementing that obedience will involve minimal cost and incon-
venience to manufacturers.68 Once these criteria are satisfied, a 
rule-making could declare the particular ERMI to be SERMI. This 
would have the consequence that suppliers of the implicated equip-
ment must ensure that it technically obeys the conditions contained 
in the SERMI from a particular date. Enabling legislation could 
require such regulation to be limited for a finite number of years, to 
ensure that the obligation to obey an ageing SERMI is periodically 
reassessed. Needless to say, this approach necessarily entails a man-
date, for otherwise the whole exercise in applying a flag to digital 
content would be tokenism. However, it is a more generic approach 
which arguably permits greater policy nuance, being not based on a 
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specific industry. The CPCM system, for example, has been created to 
be applied across a plurality of digital media. A legal approach such 
as the one suggested will mirror the broad-based nature of such a 
measure, and is more in keeping with the neutral treatment of such 
technical measures in copyright law.

References
Asami, Hiroshi, ‘Digital Broadcasting in Japan: HDTV and Mobile Reception 

As Key Applications’, Japanese Government official’s conference paper 
delivered at Broadcast Asia conference, 12 May 2005, http://www.broad-
castpapers.com/whitepapers/BAsia04MPHPTJapanHDTV.pdf

Brennan, David J, Retransmission and US Compliance with TRIPS, Kluwer 
Law International, New York, 2003.

Crawford, Susan P, ‘The Biology of the Broadcast Flag’, Hastings 
Communications and Entertainment Law Journal, vol. 25, 2003, pp. 603–52.

Doctorow, Cory, ‘Europe’s Broadcast Flag: The Digital Video Broadcasting 
Project Content Protection and Copy Management: A Stealth Attack on 
Consumer Rights and Competition’, an Electronic Frontier Foundation 
written submission to the UK House of Commons Culture, Media and 
Sport Select Committee inquiry into Analogue Switch-off: A Signal Change 
in Television, 29 September 2005, http://www.eff.org/IP/DVB/dvb_critique.
php

DVB Project, Content Protection and Copy Management, DVB Document 
A094, November 2005, http://www.dvb.org/technology/dvb-cpcm/a094.
DVB-CPCM.pdf

Electronic Frontier Foundation, Comments of Electronic Frontier Foundation 
in the Matter of Digital Broadcast Copy Protection, MB Docket No. 02-230, 
6 December 2002.

——Reply Comments of the Electronic Frontier Foundation in the Matter of 
Digital Broadcast Copy Protection, MB Docket No. 02-230, 18 February 
2003.

European Commission, Draft Audiovisual Media Services Directive, Non 
Binding Working Document rev. 3, April 2007, http://ec.europa.eu/
avpolicy/docs/reg/modernisation/proposal_2005/avmsd_cons_amend_
0307_en.pdf

Fletcher, Thomas S, ‘Charting the Future of Content Protection for Digital 
Television’, Berkeley Technology Law Journal, vol. 21, 2006, pp. 613–37.

Hibbert, Chris, ‘The DVB Approach to Content Protection and Copy 
Management’, seminar paper delivered on behalf of the DVB consortium at 
the University of Melbourne, Centre for Media and Communication Law, 
The Future of Television: Legal Protection of Digital Broadcast Content—
Technology, Copyright, Law, Sydney and Melbourne, 4 April 2007.

Kenyon Andrew T and Wright, Robin, ‘Television as Something Special? 
Content Control Technologies and Free-To-Air TV’, Melbourne University 
Law Review, vol. 30, 2006, pp. 338–69.

              



Part II Copyright Law238

Kurtz, Howard, ‘After Blogs Got Hits, CBS Got a Black Eye’, Washington Post, 
20 September 2004, http://www.washingtonpost.com/wp-dyn/articles/
A34153-2004Sep19.html

Ministry of Internal Affairs and Communications/The Association for 
Promotion of Digital Broadcasting, ‘The Quick Guide to Understanding 
Terrestrial Digital Television vol. 3’, April 2007, http://www.soumu.go.jp/
joho_tsusin/dtv/pamphlet/pdf/hayawakari_en_vol3.pdf

Ruddock, Philip (Attorney-General), ‘Australia to Join Internet Copyright 
Treaties’, Media Release 73/2007, http://www.ag.gov.au/agd/WWW/
MinisterRuddockHome.nsf/AllDocs/E8AC29AB4FF5A19FCA2572
C9000F9A17

Shapiro, Carl and Varian, Hal R, Information Rules, Harvard Business School 
Press, Cambridge, MA, 1999.

Tanaka, Masaharu, ‘Shift to Multiple Copies for a Single Generation 
Confirmed for Copy Once Technologies; Focus Now on Number of Copies’, 
TechOn, 19 April 2007, http://techon.nikkeibp.co.jp/english/NEWS_
EN/20070419/131207/

Williams, Jim C, ‘Preserving the Viability of Digital Broadcast TV’, conference 
paper delivered on behalf of MPAA at the Asia-Pacific Broadcasting Union’s 
DTV Symposium Digital TV—Challenges for the Broadcaster, Kuala Lumpur, 
October 2005; available as an attachment to MPAA submission to 
Australian government at http://www.dcita.gov.au/__data/assets/pdf_
file/40122/Motion_Picture_Association_submission.pdf

World Intellectual Property Organization, ‘Negotiators Decide to Continue 
Discussions on Updating Protection of Broadcasting Organizations’, Press 
Release PR/498/2007, Geneva, 25 June 2007.

Notes
1 This chapter is based upon a conference presentation entitled ‘Waving the 

Flag in the Digital Jungle’ given at the 12th Annual ACIPA Copyright 
Conference: From The Da Vinci Code to YouTube, Brisbane, 16 February 
2007. I would like to thank John Orlando of CBS and Ted Shapiro of the 
MPAA for sharing their experience with me. Responsibility for the analysis, 
however, rests entirely with me.

2 Williams, p. 2.
3 ibid.
4 ibid., p. 8.
5 ibid.
6 ibid. For greater detail see In the Matter of: Digital Broadcast Content 

Protection, 18 FCC Rcd, p. 23550, pp. 23556–23560 (2003).
7 Fletcher, pp. 613, 621–5.
8 In the Matter of: Digital Broadcast Content Protection, 18 FCC Rcd, p. 23550 

(2003), Appendix B.
9 In the Matter of: Digital Output Protection Technology and Recording 

Method Certifi cations, 19 FCC Rcd, p. 15876 (2004).
10 Fletcher, pp. 617–18.

              



9 Flag Waving in the Digital Jungle 239

11 Hibbert. See further Council Directive 92/38/EEC of 11 May 1992 on the 
adoption of standards for satellite broadcasting of television signals, as 
well as the broader discussion in Shapiro and Varian, pp. 218–23.

12 DVB Project. This publication includes within it other documents, 
including ‘CPCM Reference Model SB1496’ and ‘Usage State Information 
(USI) SB1497’. These documents are paginated separately and will be 
referred to in notes below as ‘CPCM Bluebook–—Reference Model’ and 
‘CPCM Bluebook—USI’.

13 Hibbert.
14 ibid.
15 ibid.
16 CPCM Bluebook, ‘CPCM Compliance’ Preface.
17 CPCM Bluebook–—Reference Model, pp. 31–2.
18 ibid., p. 32.
19 ibid., pp. 29–30, 33–6.
20 ibid., pp. 36–7; CPCM Bluebook–—USI, pp. 19–20.
21 CPCM Bluebook–—Reference Model, p. 37.
22 Hibbert.
23 In person at the Melbourne seminar, Chris Hibbert answered ‘absolutely 

none’ to the author’s question ‘What impact does the CPCM have on legacy 
digital receivers?’ See also Kenyon and Wright, pp. 338, 354.

24 Doctorow. Doctorow observes: ‘CPCM is not free-standing and capable of 
voluntary adoption by the private sector; it requires the force of law to be 
effective’.

25 Williams, pp. 6–8. For greater detail, see Asami.
26 Williams, pp. 6–8.
27 Asami, p. 7.
28 Ministry of Internal Affairs and Communications, p. 10.
29 Tanaka.
30 Williams, p. 6.
31 In the Matter of: Digital Broadcast Content Protection, 18 FCC Rcd, p. 23550 

(2003).
32 In the Matter of: Digital Output Protection Technology and Recording 

Method Certifi cations, 19 FCC Rcd, p. 15876 (2004).
33 This was a character identifi ed in the blogging context by Jonathan Klein, a 

former CBS executive: Kurtz.
34 American Library Association v. FCC 406 F 3d 689 (DC Cir., 2005).
35 ibid., pp. 699–700.
36 Council Directive 2001/29/EC of 22 May 2001 on the harmonisation of 

certain aspects of copyright and related rights in the information society, 
ch. III.

37 Council Directive 1989/552/EEC of 3 October 1989 on the coordination of 
certain provisions laid down by law, regulation or administrative action in 
Member States concerning the pursuit of television broadcasting activities.

38 European Commission.
39 Doctorow (reference omitted).
40 Kenyon and Wright, p. 354.

              



Part II Copyright Law240

41 ibid., p. 358.
42 In the Matter of: Digital Broadcast Content Protection, 18 FCC Rcd, 

p. 23550, p. 23568 (2003).
43 ibid., pp. 23568–23569.
44 Broadcasting Services Act 1992 (Cth), s. 14.
45 ibid., Schedule 2, Standard Conditions Part 3, clause 7(1)(oa): ‘the licensee 

will comply with any regulations made for the purposes of clause 36B of 
Schedule 4’, where clause 36B deals with licensee agreements relating to 
the accessibility of domestic reception equipment. Clause 7(1)(oa) was 
reformed upon commencement of new Parts 9A and 9B.

46 Broadcasting Legislation Amendment (Digital Television) Act 2006 (Cth), 
s. 2.

47 Broadcasting Services Act 1992 (Cth), s. 130B(2).
48 ibid., ss 130G, 130H, 130V.
49 ibid., ss 130L(c), 130R–U.
50 ibid., s. 130K(3)(a). In the context of the issue of copyright in program 

guides, another possible area of industry standard-making is ‘the provision 
of information for the purpose of compiling electronic program guides’: s. 
130K(3)(b).

51 WIPO Copyright Treaty, opened for signature 20 December 1996, 36 ILM 
65, entered into force 6 March 2002; WIPO Performances and Phonograms 
Treaty, opened for signature 20 December 1996, 36 ILM 76, entered into 
force 20 May 2002. On 26 April 2007 (World Intellectual Property Day) the 
Australian Government deposited its instruments of accession to the WIPO 
Copyright Treaty and WIPO Performances and Phonograms Treaty, both 
treaties coming into force in Australia on 26 July 2007. See Ruddock. The 
binding date for each treaty is three months from the deposit of the 
instrument of accession: WIPO Copyright Treaty, Art. 21(ii), and WIPO 
Performances and Phonograms Treaty, Art. 30(ii).

52 Consolidated Text for a Treaty on the Protection of Broadcasting 
Organizations, SCCR/11/3, 29 February 2004, http://www.wipo.int/edocs/
mdocs/copyright/en/sccr_11/sccr_11_3.pdf

53 Revised Draft Basic Proposal for the WIPO Treaty on the Protection of 
Broadcasting Organizations, SCCR/15/2, 31 July 2006, http://www.wipo.
int/edocs/mdocs/sccr/en/sccr_15/sccr_15_2.pdf

54 ibid., pp. 72–74 (proposals relating to Art. 19).
55 ibid., p. 77 (proposed Art. 20(1)).
56 ibid. (proposed Art. 20(2)).
57 Draft Non-paper on the WIPO Treaty on the Protection of Broadcasting 

Organizations, Draft 1.0, 8 March 2007, http://www.wipo.int/edocs/
mdocs/sccr/en/sccr_s2/sccr_s2_paper1.pdf and Non-paper on the WIPO 
Treaty on the Protection of Broadcasting Organizations, 20 Apr. 2007, 
http://www.wipo.int/edocs/mdocs/sccr/en/sccr_s1/sccr_s1_www_75352.
doc

58 Proposed Art. 9 in the non-paper on the WIPO Treaty on the Protection of 
Broadcasting Organizations, 20 April 2007.

              



9 Flag Waving in the Digital Jungle 241

59 Notably the Australia–United States Free Trade Agreement 18 May 2004 
[2004] ATNIA 5, article 17.7 creates an obligation to create liability for the 
circumvention of encrypted satellite broadcasts. Australia has given effect 
to this obligation in a technologically neutral way by extending protection 
from circumvention to all subscription and most encrypted broadcasts: 
Copyright Act 1968 (Cth) Part VAA.

60 Non-paper on the WIPO Treaty on the Protection of Broadcasting 
Organizations, 20 April 2007, p. 3.

61 In the Matter of: Digital Broadcast Content Protection, 18 FCC Rcd, p. 23550 
(2003) at p. 23555 observes that a fl ag mandate ‘will ensure the continued 
availability of high value DTV content to consumers’.

62 See generally Brennan, ch. 2.
63 Electronic Frontier Foundation, Reply Comments, p. 8.
64 Electronic Frontier Foundation, Comments, p. 13.
65 Electronic Frontier Foundation, Reply Comments, p. 18.
66 A point well made previously: Crawford, pp. 599, 651–2.
67 Copyright Act 1976 (US) § 1201(k).
68 Compare the powers that are conferred on the US Copyright Offi ce in 

promulgating exceptions to access control circumvention liability: 
Copyright Act 1976 (US) § 1201(a)(B)–(D).

69 A subsequent WIPO meeting of the Standing Committee on Copyright and 
Related Rights in June 2007 failed to achieve agreement on the terms of a 
proposed Broadcasters’ Treaty for a future diplomatic conference. 
Consequently, the timetable remains stalled: World Intellectual Property 
Organization.

              



Chapter 10

The Impact of Copyright Treaties on 
Broadcast Policy

Kimberlee Weatherall

Introduction
Broadcast copyright. Even the name suggests the tension: between a 
medium which of its nature is ‘out there’—broadly cast, quite liter-
ally—and a set of laws designed to provide creators with exclusive 
rights and long-lasting control. Nevertheless, television broadcasters 
claim to ‘own’ their broadcasts; in many countries, including 
Australia, they do. The World Intellectual Property Organization 
(WIPO) has been working for the last nine years to draft a WIPO 
Treaty on the Protection of Broadcasting Organizations (‘WBT’) rec-
ognising broadcaster ownership at an international level through 
expanded copyright rights, which broadcasters argue are necessary 
to protect their interests and enable them to take action against 
piracy and unauthorised use of ‘their’ material online. Supporters of 
expanded rights point to vast sums paid for exclusive rights to show 
sporting events as evidence of the money at stake.1 But such efforts 
may yet fail: there is no consensus on the appropriate scope of broad-
casters’ proprietary rights, and it is difficult to construct one at this 
historical juncture. The market for audiovisual entertainment must 
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be one of the fastest-moving markets around: everything is changing, 
from the technical means used to reach viewers, to the companies 
involved, audience tastes, and even the nature of the content, with 
the growth in user-generated audiovisual material.

The negotiations on a treaty have therefore been fraught. Some 
argue that rapid technological change, combined with the special 
features of broadcast such as its ephemeral nature, militates against 
any treaty expanding broadcasters’ rights. There should be no propri-
etary rights, according to activist organisations such as the Electronic 
Frontier Foundation and the Consumer Project on Technology, and 
no treaty. An expansion of rights, they argue, would increase the dif-
ficulty of licensing content for new creators, and hold back the 
development of interesting new websites and consumer gadgets. 
Much effort from these NGOs, and others, has been directed at the 
attempt to limit any treaty to one that merely combats ‘signal theft’ 
(whatever that means: debate rages over this too). But such argu-
ments seem largely irrelevant in many countries such as Australia, 
which observe the Rome Convention2 and where broadcasters—
significant commercial entities with considerable political 
power—already have exclusive rights.3 Whatever its theoretical 
merits—and these are heavily contested—the case against broad-
caster protection was lost for all practical purposes in Australia and 
elsewhere fifty years ago. Even those countries, like the US, which do 
not recognise a broadcast copyright per se provide various protec-
tions against unauthorised re-use.4 And finally, Australia in 2004 
signed up to a Free Trade Agreement with the US (‘AUSFTA’), which 
also strengthened broadcasters’ proprietary and other rights.

What does all this mean for broadcast policy? This chapter 
reviews the impact of recent and proposed copyright treaties on gov-
ernment policies in the area of broadcast and digital television. As I 
will show, the real issue facing Australian policymakers is that the 
growing number of copyright treaties will limit their freedom to enact 
public policy. More specifically, the treaties will force a change in 
broadcast policymaking practice as compared to the past. Historically, 
broadcast regulators have been able to tailor broadcasters’ rights 
according to the demands of broadcast policy. As this chapter shows, 
it will be much more difficult to adopt this course in the future. From 
now on, they are going to have to pay attention to copyright. It is 

              



Part II Copyright Law244

going to be copyright first, broadcast policy later, and this could have 
some rather interesting effects in forthcoming debates over tech-
nology. First, however, we need to understand how broadcast and 
copyright fit together.

Broadcast and Copyright

Broadcast
Once upon a time, ‘watching television’ was where you sat down in 
front of the family television, at a time predetermined by the broad-
caster, to watch a show along with the rest of the viewing public. Now, 
the audiovisual material formally known as television can be deliv-
ered through an increasing variety of technical means (cable, 
analogue broadcast, digital broadcast, the internet, other networks) 
to appliances from televisions to portable devices like mobile phones 
and iPods. Consider the number of ways in which a consumer can 
receive audiovisual entertainment: on their television (free-to-air or 
subscription); on a laptop or PC streamed from an online website or 
from a downloaded copy; on their mobile phone; or from a purchased 
DVD.

Broadcasters may still be ‘broadly casting’ their wares, but the 
technological trend is somewhat against this approach. With the 
important exception of ‘event television’ which needs to be experi-
enced live—such as major sporting events or news, or maybe reality 
television—programs are abstracted from predetermined schedules 
and enjoyed when the viewer chooses.5 More importantly, reaching a 
mass audience no longer requires the involvement of a broadcaster. 
From a viewer’s perspective, the identity of the source is relatively 
unimportant: ‘television’ can, or will, be mobile, disaggregated and 
personalised. From a broadcaster’s perspective, however, which of 
these methods they are involved in, and when they get a share in the 
profits or veto rights, are pressing questions because they impact on 
the underlying economic model that supports their business. It is 
not surprising that the claim for ownership is being asserted more 
forcefully.

Copyright
Nor is it surprising that copyright is the vehicle of choice for the 
broadcasters’ claim to ownership. It is partly about path dependency: 
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broadcasting organisations are currently protected under the 1961 
Rome Convention, which offers relatively limited rights reflecting the 
nascent state of broadcasting at the time.6 The eighty six members of 
the Convention must grant broadcasters the right to authorise or 
prohibit:

1 the simultaneous (wireless) rebroadcasting of their broadcasts
2 the fi xation (recording) of their broadcasts
3 the reproduction of fi xations made without consent
4 the communication to the public of television broadcasts in 

places accessible by entrance fee.

As compared to the rights of copyright owners, there are obvious 
gaps: the right to control the making and distribution of recordings is 
limited, and there is no general right to prevent public ‘performances’ 
and communications. Thus in a country with the bare minimum 
Rome Convention rights, having a television on in the restaurant is 
not something broadcasters can protest; nor the simultaneous or 
deferred retransmission of broadcasts via cable or the internet. In all 
these cases, only the consent of owners of underlying content is 
required. Finally, there is no international legal protection for tech-
nical measures—encryption, for example—which broadcasters use 
to limit access to their broadcast; countries are not required to pre-
vent the decryption of subscription television without paying, or the 
sale of unauthorised decoders.7 It is no surprise, then, that after the 
1996 WIPO Internet Treaties extended copyright in a digital context 
for most copyright owners, delegates in WIPO argued that it was ‘log-
ical’ or ‘necessary as a matter of basic equity’ to update the rights of 
broadcasting organisations.8 Negotiations, which commenced in 
1998, have been far from easy. Quite an effective campaign against 
the treaty has been run by organisations such as the Electronic 
Frontier Foundation and the Center for Democracy and Technology, 
and there are strong differences between countries’ approaches. As 
this chapter is written, it is quite possible that the treaty will fail.

The reasons why the WBT is proving difficult to negotiate are 
partly political. Attempts to expand copyright (or any intellectual 
property rights) have in recent years become more politically contro-
versial.9 Any treaty which would expand intellectual property is 
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automatically opposed by the ‘access to knowledge’ movement, 
which seeks to promote wider dispersal of knowledge and culture. 
Further complications arise from current attempts by some countries 
to insert ‘development goals’ into all intellectual property (IP) trea-
ties. The rights of broadcasters may not obviously raise development 
issues, but the proposed WBT happens to be the first substantive IP 
treaty to be put to WIPO in this environment.10 Thus some countries 
and organisations are arguing there should be preamble statements 
and provisions promoting development and access to knowledge. 
These are opposed by IP owner representatives, partly out of a desire 
to avoid setting precedents.

Apart from these political issues, however, opponents give a series 
of reasons ‘in principle’ why broadcasters should not get additional 
copyright rights. One common objection to giving broadcasters copy-
right is that it will encroach on or override the rights of other copyright 
owners.11 This issue is less important than many make out. In general 
there is no hierarchy of copyright rights: the consent of each party with 
rights is required before any act can be undertaken.12 A broadcaster 
with the exclusive right, for example, to distribute copies of its broad-
casts could not do so over the objection of the owner of copyright in 
the content. There are some ways that broadcasters’ rights might cause 
awkwardness; for example, by competing for a share of remuneration 
from blanket licensing for activities like retransmission13, or taking 
away the exclusive right of content copyright owners to decide whether 
to demand the taking down of material hosted on websites. But 
resolving these kinds of turf disputes is nothing new in copyright.

Opponents have also argued that broadcast is different from 
other kinds of things which copyright protects, making copyright law 
a poor conceptual fit. Usually, copyright arises when a human author 
creates an intellectual work embodied in a physical form. But ‘televi-
sion as we know it is … authorless’.14 Broadcasters qua broadcasters 
are corporate selectors, collators and distributors of copyright-pro-
tected material via ephemeral means. Broadcast itself is more like a 
service than a thing.15 This leads to a number of difficulties.

One problem is that in the absence of a human author, who 
should receive rights? The Rome Convention grants rights to ‘broad-
casting organisations’—but leaves this term undefined.16 Defining 
the concept is easier said than done, because ‘broadcasting’ has 
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many participants and many steps. Consider what is necessary for a 
‘broadcast’. There is the infrastructure—the network—used to deliver 
the broadcast, whether that network happens to be physical (such as 
a cable) or more ethereal (such as a mobile telephony network or 
WiFi). Over this infrastructure travels the signal—the electronically 
generated carrier capable of transmitting programs.17 This signal 
carries the content, or ‘stuff we see’—the news shows, live sports 
broadcasts, Hollywood movies, and advertisements—much of it 
produced by someone other than the broadcaster, and put together 
by—someone. That ‘someone’ may be a ‘channel provider’, such as 
one of the US networks; it might be a network affiliate; it might not 
be the same entity which actually does the transmission. Which of 
these multiple companies and contributors should get rights? The 
current draft WBT defines ‘broadcaster’ as ‘the legal entity that takes 
the initiative and has the responsibility for the transmission to the 
public of sounds or of images and sounds or of the representations 
thereof, and the assembly and scheduling of the content of the trans-
mission’—suggesting only those who do both get protection.18 The 
US and the EU are at odds, with the EU preferring to grant rights only 
to ‘broadcasting organisations’ as traditionally conceived—meaning 
owners of infrastructure who actually emit signals. The US has pro-
posed broadening the net to grant rights to ‘channel providers’, 
arguing that this reflects the way the industry actually works, with 
specialist channel providers who do not own infrastructure but who 
do put together content.19 This issue, however, is not insurmountable 
it could be left to national law.20

A further issue—and perhaps the most difficult—is what exactly 
is to be protected by a proprietary right?21 The signal or ‘content-car-
rying signal’? If so, where does it begin and end (and how much can 
you copy before you infringe)?22 Or is it the content: for example, 
individual programs?23 The ‘broadcast day’ as a compilation?24 
Different countries have adopted widely varying approaches. This is 
undoubtedly a difficult conceptual issue—again, however, it is not 
insurmountable and is not unique to broadcast.25

Broadcast Policy and Copyright
All the reasons against the WBT given above raise the question of 
whether broadcast should be protected by copyright at all. The 
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international anti-WBT movement seems to be dominated by a US-
centric view that: (a) broadcasters do not have property rights, and 
(b) they do not need them now. In Australia, where broadcasters have 
long had copyright without the sky falling down, these arguments are 
unconvincing unless one accepts the blanket statement that ‘no new 
intellectual property rights should be created, ever’. Using copyright 
to protect broadcasters may be conceptually unsatisfying, but none 
of the issues most often cited by opponents seem reason to deny pro-
tection. And, of course, the debate about whether there should be 
rights is irrelevant given the international framework.

In my view, such claims miss the point. The key issue that 
policymakers should be aware of arising from new copyright trea-
ties—both the prospective WBT, and, for Australia, the already-here 
AUSFTA—is the effect they will have on the broadcast policymaking/
law-making dynamic. With each new copyright treaty, broadcast and 
communications policymaking becomes more difficult.

For as long as broadcast and broadcasters have been around, 
governments—both parliament and executive agencies—have 
stepped in and imposed extensive regulations reflecting certain 
public policy goals:26

• universal public access to broadcast and communications, 
pursued via policies which favour free-to-air broadcasters and 
promote access in regional areas27

• content standards: in terms of ensuring quality, relevance for 
different audiences (such as children) and the suppression of 
obscenity and excessive violence

• ensuring a certain amount of local and Australian content
• ensuring a diversity of voices, for example through cross-media 

ownership laws28

• competition and technological innovation (although this last is 
very inconsistently pursued).29

Such issues are considered elsewhere in this book. Not all of 
these objectives conflict or even interact with copyright policies. But 
to the extent that they are concerned with promoting alternative 
networks and broad access, they have strong potential to do so. 
Historically, the tension has been resolved by governments taking a 
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miserly approach to copyright, in order to promote broadcast policy 
goals. They have been able to do so in part because of the limited 
scope of their international obligations in relation to protecting 
broadcasters.30

Retransmission: A History of the Pre-eminence of Broadcast 
Policy over Broadcaster Rights
This dynamic—broadcast policy first, copyright second (if at all)—
has been recognised by various commentators on copyright in this 
space. Thus Wu has talked about ‘copyright’s communication 
policy’31; Streeter has commented that, day to day in the television 
industry, ‘the concepts of ownership, property and copyright have 
become increasingly residual categories, supplanted by considera-
tions of efficiency, fairness, and the overall functionality of the 
system’.32 One illustration of the dynamic can be found in the history 
of cable retransmission of free-to-air broadcast television. 
Retransmission is what happens when a pay television (pay TV) com-
pany such as Australia’s Foxtel provides to its subscribers, via the 
same cable, free-to-air (FTA) channels at the same time as the orig-
inal broadcast, and without altering any of the content. When 
retransmission started to happen all over the world, a number of 
public policies arose that highlighted potential conflicts between 
copyright and broadcast policy.

The stakes can be illustrated by imagining the industry dynamic 
at an abstract level. Consider the position of a lawmaker approached 
by a prospective cable company in a time before cable, when broad-
cast is all done over the air. Such a company has a new technology for 
capturing the broadcast signal and transmitting it further by wire 
without diminished quality, deployment of which will increase the 
size of the public who can watch the broadcast. This is, of course, a 
good thing in broadcast policy terms, because it increases access to 
broadcast, particularly in remote areas. It may, however, face opposi-
tion from two sets of claimants. First, there are the owners of 
copyright in the underlying content. In their case, international law 
provided from very early on that new acts of communication fall 
within the copyright owner’s rights.33 However, given the reality that a 
requirement for licences would lead to enormous transaction costs, 
and a history of statutory or compulsory licensing for broadcast34, it 
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was not too much of a stretch to allow the application of statutory 
licences here. Our hypothetical lawmaker here has a ready-made 
answer.

More relevant for the purposes of this chapter, however, is the 
second set of claimants: broadcasters. Here, international law pro-
vided—and still provides—no clear answer. Bear in mind that 
broadcasters, far more than underlying content owners, have strong 
incentives to refuse permission to prevent a potential competitor 
from gaining a foothold, particularly at the early stage when the new 
technology is first introduced. Denied content, or faced with punitive 
or uneconomic conditions, the second network may never get off the 
ground.35 The upside is that the broadcaster’s investment is pro-
tected, but at a cost—newer, better technology is not introduced36; 
consumers do not get the benefit of the better quality signal; some in 
remote or poor reception areas may miss out entirely—and competi-
tion is reduced. The broadcast policies are not served.

Now assume for a moment that the second network is allowed 
to retransmit, and does get off the ground. Over time, its need to 
retransmit broadcasts may change. Other, more lucrative content 
may become available. With the introduction of digital television and 
the multiplication of channels, retransmission may over time become 
a burden to the second network. The more dominant the second net-
work becomes, the more likely this is.37 At this time the second 
network might prefer to cut off retransmission: disrupting broad-
casters’ businesses, reducing the local audiences, and thus potentially 
reducing advertising revenues and threatening their viability. In 
short, the policy dynamic is not straightforward, and may change 
over time. Our hypothetical lawmaker may want to change policy 
over time too. But if broadcasters have full copyright rights, law-
makers’ flexibility may be limited.

Turning back to the real world, how did these conflicts play out? 
In the US these battles came early.38 The first cable systems for televi-
sion were introduced in the late 1940s, via what is known as 
Community Antenna Television (CATV)—powerful antennae were 
installed at high points near towns, with cable used to deliver signals 
to individual houses with otherwise poor reception or none at all.39 
By the 1960s, such systems were found throughout the US, and some 
cable companies had begun to ‘import’ distant broadcasts using 
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more powerful microwave methods.40 This brought broadcasters and 
cable companies into conflict. The battle between the incumbent 
broadcast industry, copyright owners and these new distributors was 
joined in the courts and via the broadcast regulator, the Federal 
Communications Commission (FCC), as the ‘broadcast industry and 
its affiliates mounted a large, successful effort to contain the growth 
of cable using every regulatory and political device at their disposal’.41 
This was hardly surprising given companies’ ‘natural desire to thwart 
competition and recreate monopoly’.42 In terms of copyright, the US, 
which was not then (and is still not) a signatory to the Rome 
Convention, did not recognise rights in the broadcast signal.43 This 
meant that the regulator, the FCC, had a fairly free hand in deciding 
what rights broadcasters should have, if any. The broadcast industry 
was successful in 1966. The FCC created ‘must carry’ rules requiring 
cable companies to retransmit signals of local broadcasters who 
requested it44, and rules limiting retransmission whereby cable sys-
tems in the top 100 markets could retransmit ‘distant’ signals only 
with the consent of the FCC, and only where they could show it would 
not injure local broadcasters.45 These interventions were designed to 
foster the broadcast policy in favour of diversity and localism (the 
idea that there should exist local broadcasters and not just large, 
national channel providers), and access—protecting the viability of 
advertising-supported television by preventing ‘audience fragmenta-
tion’ between local and distant signals which might cause advertisers 
to pay less.46 Thus the FCC did not create full proprietary rights for 
broadcasters, but did construct a kind of qualified exclusivity that 
served broadcast policy goals.

The US broadcasting regulations and related copyright rules 
changed frequently as cable television regulation went through 
periods of regulation, deregulation and reregulation47, and the rela-
tive power of the network players changed.48 In 1971, a compromise 
known as the ‘1971 Consensus Agreement’ replaced the 1966 rules 
with a new set, which limited the number of distant signals that could 
be carried and prohibited retransmission of programs in a distant 
signal where a local broadcaster had exclusive rights in relation to 
that program.49 This was of course another regulation-based exclu-
sivity for local broadcasters. In 1979, the FCC recommended abolition 
of these rules50, heralding a period of explosive growth for cable.51 
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Much later, in 1992, the rules changed again.52 Now, broadcasters 
may elect between a must-carry obligation (without payment), and 
retransmission consent rules (where payment can be negotiated).53

This brief description merely scratches the surface of a long and 
involved history of jockeying between US broadcast and cable indus-
tries.54 For present purposes it is sufficient to note four points. First, 
the battles in the US over retransmission were fought out with the 
extensive involvement of the broadcast regulator, the FCC. Second, 
the copyright-based claim to control (albeit in relation to the under-
lying content) was initially used by the broadcast industry as a tool to 
limit or control the entry of a competitor. Third, while underlying 
copyright owners eventually succeeded in obtaining remuneration 
via a statutory licence (thus not a full proprietary right), the rights 
granted to broadcasters were built on a much more reduced model, 
designed to accommodate broadcast policies such as localism and 
access. Fourth, the pattern of rights shifted over time: sometimes 
broadcasters had limited proprietary-style rights; at other times, they 
had no proprietary rights as such.55 From a copyright perspective, Wu 
has argued that this history demonstrates copyright’s underlying 
‘communications policy’—one of allowing entry into communica-
tions markets and not allowing the proprietary claims of incumbents 
to prevent new technology taking hold.56 From the perspective of 
broadcast policy, the lesson is that the absence of copyright allowed 
the regulator to tailor broadcaster rights according to prevailing 
broadcast policy.

Given that Australia has long had broadcast copyright, you 
would expect that the outcomes would have been quite different: 
that broadcasters would have prevailed more readily in gaining rec-
ognition of their right to control. Not at all.

Cable television (aka subscription television, or pay TV) came 
late to the scene, due entirely to broadcast policy in Australia 
favouring the incumbent FTA industry.57 When pay TV entered the 
market in 1995, it took advantage of an existing provision in the 
Broadcasting Services Act 1992—s. 212—originally inserted to allow 
‘self help’ operators taking steps to improve reception in remote 
distances—much like the original CATV systems in the US.58 Section 
212 allowed retransmission of broadcasts without infringement of 
any copyright—whether in the broadcast signal or the underlying 
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content.59 Just prior to the launch of subscription television, the 
Federal Court of Australia rejected broadcasters’ claims that retrans-
mission would infringe copyright, relying on this provision and s. 
199(4) of the Copyright Act 1968.60

In the following period, from late 1995–2000, the debate over 
copyright and retransmission continued in earnest. Copyright cog-
noscenti recognise that this same period was also the time when the 
introduction of a broad right of ‘communication to the public’ was 
being debated61, the World Wide Web was young, and convergence 
was the catchword du jour: in short, everything was up for grabs. In 
1998, a two-part proposal was put forward to amend copyright and 
broadcasting regulation. At that stage, it was proposed, by amend-
ment of the Broadcasting Services Act, that subscription television 
retransmitters would be required to seek consent from broadcasters 
to retransmit broadcasts. At the same time, a statutory licence would 
be introduced into the Copyright Act, providing that retransmitters 
would not infringe copyright in the content provided they paid remu-
neration under a statutory licence to underlying copyright owners.62 
Not surprisingly, the proposal was favoured by the FTA broadcasters, 
who argued that their property rights should be respected, and 
opposed by the subscription broadcasters, who echoed arguments 
heard in the US many years before: that retransmission increases 
coverage and thus benefits FTA broadcasters and their advertisers, 
and ensures a better service for consumers.63 Subscription broad-
casters also pointed out the relatively weak bargaining position of 
subscription television: as an industry, and a late market entrant, it 
has over time struggled for viability.64

One interesting feature of this debate was the extent to which 
the claim to ownership of the signal was used in an attempt to achieve 
what a purist might consider ‘non-copyright ends’. Copyright was the 
legal claim being made, but a key stated goal was for FTA broad-
casters to have a say in the technology to be used and the signal 
quality. Around the same time, parliament passed legislation 
instructing the then regulator, the Australian Broadcasting Authority, 
to formulate digital conversion schemes for commercial and national 
broadcasters.65 Broadcasters were asking whether in the conversion 
from analogue to digital television, pay TV should be required to 
retransmit the full digital signal (requiring conversion of their 
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equipment before or at the same time)—or whether, if a consent 
regime was introduced, FTA broadcasters could insist on this as a 
condition. Thus the Federation of Commercial Television Stations 
argued before a Senate Committee that retransmission

should not be something that is totally outside our control 
and involve a signal which is other than the signal which 
we generate, whether it is because the quality is not main-
tained in some way or because it is not the complete signal. 
We simply want a modicum of control over the way in 
which our signal is retransmitted, more than a modicum, 
we think we should have absolute control.66

Just as in the US, the proprietary rights of broadcasters get 
mixed up with broadcast and technology policy.

The amendments to the Copyright Act were passed in 2000, 
introducing the statutory licence found now in Part VC of the Act.67 
For content copyright owners remuneration was secured.68 However, 
the provisions which would have established the consent regime 
were withdrawn by the government, to permit further industry con-
sultations. Broadcasters’ interests were thus subjected to further 
discussions relating to broadcast policies such as signal quality, the 
transition to digital television, high-definition television and more. 
At the time of writing, it is still the case that there is no right to remu-
neration for broadcasters under the Copyright Act for retransmission 
of the signal, and broadcasting law still provides that owners of 
broadcast copyright are unable to bring an action for infringement 
against retransmitting cable television companies.69

Again, the full details of the fight over retransmission in Australia 
are not important. The bigger picture, however, echoes some of the 
lessons from the US, despite the fact that the broadcasters here 
started from a stronger legal position. The scope of broadcasters’ 
copyright has been tied up with debates regarding broadcast policy, 
including the facilitation of the subscription television industry, 
ensuring access to broadcast in remote areas, and the introduction 
of digital and high-definition technologies. The desire to promote 
these goals of broadcast policy has led to broadcasters being denied 
certain rights they might, as copyright owners, expect to have. 
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Importantly, this has been possible because no provision in interna-
tional law—Berne, TRIPS, Rome or any other convention—has 
required countries to grant broadcasters exclusive rights in relation 
to cable retransmission. Thus Australian lawmakers could limit the 
scope of broadcasters’ rights by reference to broadcast policy without 
breaching international copyright law.

New Treaties, New Technology, but No Room for Broadcast 
Policy?
This situation of relative freedom in broadcast policy is changing, as 
pressure for a more extensive copyright treaty framework covering 
broadcasters grows. This is true both at a multilateral and bilateral 
level. At a multilateral level, members of WIPO are attempting to 
negotiate a WBT. As noted above, at the time this chapter was being 
written, there was considerable doubt over the proposal. At a session 
at the Annual Fordham IP Conference in April 2007, representatives 
from WIPO, the European Commission and the International 
Intellectual Property Alliance all expressed some scepticism about 
whether any treaty would be concluded. While a Diplomatic 
Conference is proposed for late 2007, the practice of WIPO is to adopt 
treaties by consensus. If just one country decides to oppose the treaty, 
it will fail. Even if no WBT is concluded, Australia’s freedom to deter-
mine broadcast and copyright policy is constrained by the provisions 
of the very large copyright chapter in AUSFTA.

The growing number and strength of copyright treaties will not 
affect past broadcast policy decisions. Countries have been careful, 
both in the proposed WBT and in AUSFTA, to preserve their current 
systems. So, for example, the April 2007 ‘Non-Paper’ would allow con-
tracting parties to ‘provide for the same kinds of limitations or 
exceptions with regard to the protection of broadcasting organisa-
tions as they provide for, in their national legislation, in connection 
with the protection of copyright in literary and artistic works, and the 
protection of related rights’.70 This is important because the Berne 
Convention specifically allowed members to impose a statutory 
licence to allow rebroadcast and retransmission of copyright works:71 
in practice, some of these statutory licences involve practically zero 
payment for retransmission within the broadcast area.72 When the 
WIPO Copyright Treaty was negotiated, it specifically preserved this 
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provision.73 This approach makes sense in context. It seems unlikely 
that broadcasters would get stronger rights than other copyright 
owners, and means that countries do not have to change entrenched 
broadcast rules.74 AUSFTA also allows Australia to continue to deny 
broadcasters any right to prevent, or receive remuneration for, cable 
retransmission of broadcasts.

In the case of new technologies, however, there is nothing to 
preserve: no existing exceptions or limitations. Thus new treaties 
have much greater potential to affect newer technologies and net-
works. We can take two upcoming areas in which this is an issue: 
retransmission by means other than traditional cable (that is, internet 
or internet protocol retransmission of television), and in relation to 
the use of technologies such as encryption to limit copying and use 
of broadcasts. In these areas, more and stronger copyright treaties 
may see governments setting the initial copyright policy protecting 
broadcasters—and having to adjust broadcast (or more accurately, 
perhaps, in light of the move from broadcast, ‘communications’) 
policy around those pre-existing rights. This could be very different 
from the way the debate over cable retransmission has happened, and 
much more restrictive in terms of achieving broadcast policy goals.

Internet Retransmission
Consider first the retransmission of broadcast signals via the internet. 
The possibility that a company might want to adopt some new, IP 
protocol-based network for television is far from fanciful.75 Could 
Australia, party to the AUSFTA and perhaps to some future WBT, 
decide that it wanted to allow, either freely (with an exception) or 
without permission but with payment (via a statutory licence), 
retransmission of television signals via the internet—or using internet 
technologies such as via IP TV76, either generally, or through partic-
ular providers, or to a limited network (for example, an educational 
network), or via non-interactive internet signals?

No. If a WBT was concluded based on the current drafts, such 
acts would fall squarely within the broadcaster’s exclusive right to 
control simultaneous or deferred retransmission77, and provisions 
that allow preservation of existing exceptions, or extension of the 
same exceptions as apply to other copyright owners, would not assist. 
Most countries, including Australia, do not allow retransmission of 
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works via the internet without permission of the copyright owner, 
although Europe, Australia and Canada have all considered it.78 Thus 
under a future WBT, Australia could only apply an exception or statu-
tory licence if it could be reconciled with the standard set by the 
Berne Convention’s three-step test79: a highly doubtful proposition. 
Under the Berne three-step test, a country may only have in its legis-
lation an exception to copyright owners’ rights if: (1) it is confined to 
certain special cases; (2) it does not conflict with a normal exploita-
tion of the work; and (3) it does not unreasonably prejudice the 
legitimate interests of the owner. The first criterion is interpreted as 
requiring that the exception be ‘narrow in both scope and impact’.80 
An exception or statutory licence covering exactly the same ground 
that the exclusive right covers would be too broad to pass this test.

Whichever way you look at it, the constraints on government 
broadcast and communications strategy have shifted drastically. 
Without a treaty, countries could determine the scope of broad-
casters’ rights in relation to new networks by reference to broadcast 
(or communications) policies. This freedom was used by govern-
ments to promote principles of access and competition in the 
provision of broadcast services; for example, by encouraging the 
development of cable. With a treaty, copyright must be considered, 
and any exception must be limited and requires a clear rationale.

The position is even clearer and more restrictive for Australia 
under the AUSFTA. Article 17.4.10(b) of that agreement specifically 
provides that notwithstanding the three-step test, ‘neither Party may 
permit the retransmission of television signals (whether terrestrial, 
cable, or satellite) on the Internet without the authorisation of the 
right holder or right holders, if any, of the content and of the signal’. 
Under this provision, even exceptions which comply with the three-
step test appear to be excluded.81 The flexibility to apply broadcast or 
communications policies in this context is thus pre-emptively cut off, 
although a side-letter allows the parties to renegotiate, if there is a 
‘significant change in the reliability, robustness, implementability 
and practical availability’ of ‘geolocation’ technologies that can be 
used to limit by geographic area who can receive material online.

So with both possible multilateral and existing bilateral copy-
right treaties, it would seem that, unlike with terrestrial broadcasting, 
Australian regulators (and any other regulator in a country that signs 
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a WBT) are not going to be free to shape broadcaster rights on 
internet technology to fit their preferred broadcast policy: whatever 
they do will have to be done, at the very least, with an eye to copy-
right and the three-step test.

Does this matter? Some would no doubt argue that we should 
trust the market. There are two problems with that argument. First, 
there is the fact that in relation to radio, the US itself established a 
statutory licence for webcasting.82 Are we so sure television is and will 
always be different? Second, and more importantly, how can we be so 
sure, ahead of time, and without knowledge of future technological 
developments, that broadcast policy will never need to step in? Surely, 
cutting off the possibility of having any exceptions at all—even those 
that comply with the three-step test—for internet retransmissions, as 
AUSFTA does, and thus removing any role for national communica-
tions policy, is needlessly restrictive and short-sighted.

An alternative response is that for countries other than Australia, 
the three-step test is either effectively no limit at all, or at the very 
least sufficiently flexible that it can accommodate the different his-
tory of broadcast, and perhaps be more generous in allowing 
countries to take account of broadcast policy in overriding, or lim-
iting, the rights of broadcast organisations. It seems doubtful, 
however, that the test will be interpreted for broadcast content sig-
nificantly differently than for other kinds of copyright-protected 
material. And in any event, it is still the case that, if a WBT is con-
cluded, broadcast and copyright policy are no longer determined 
simultaneously: copyright precedes, and to some extent pre-empts, 
broadcast and communications policy. This is a dramatic shift from 
the past.

A third response is that once we are talking about the new com-
munications technologies, such as the internet, we are no longer 
talking about broadcast but communication which is frequently 
interactive and/or on-demand, and often based on some kind of 
restricted access. Just as governments have not sought to extend 
broadcast policy to the internet (or, where they have, for example via 
content restrictions, have been criticised83 or slapped down for it84), 
so too, in copyright terms, we are in a different paradigm, with dif-
ferent rules and different policy needs. To some extent, obviously, 
this is true. The need to promote basic policies such as access and 
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competition in communications providers which informed the his-
tory of cable retransmission, is much less compelling in the context 
of the internet, which has facilitated the multiplication of content 
and communications sources. But the argument here is not that the 
same policies which influenced the history of cable retransmission 
apply to the internet: rather, it is that some kind of communications 
and competition policy remains important. The point is that the 
dynamic, with copyright treaties, is very different; where before 
broadcast policy and copyright grew together, now, particularly in the 
case of Australia, copyright may prevent experimentation with cer-
tain communications policy approaches. It is also arguable that a 
benefit we lose by the inflexible approach is experimentation with 
different legal models for handling these issues. Finally, of course, 
while we are familiar with the internet, it would be foolish to assume 
we know what all communications technologies for the next fifty 
years are going to look like, or what policies will be appropriate for 
them. It is trite, but true, that we simply do not know what the future 
will bring.

The Legal Treatment of Access and Copy Controls
Another new technology issue where multilateral and bilateral trea-
ties may complicate or constrain government policymaking is in 
relation to what copyright lawyers call ‘technological protection 
measures’ (TPMs).85 In lay terms, this is DRM, or Digital rights 
Management: technologies such as encryption and authorised reader 
software, which are used to control (and usually limit) the use that 
can be made of content. Well-known examples include the Content 
Scrambling System (CSS) used to prevent people from copying and 
redistributing movies bought on DVD, and FairPlay, the software used 
by Apple to limit use of most music purchased from its iTunes store. 
Since 1996, and the WIPO Internet Treaties, many countries have 
introduced what are known as ‘anti-circumvention laws’—laws which 
give the force of law to TPMs by making it illegal to ‘hack’ (circum-
vent) them, and/or to sell devices, programs, or services to circumvent 
those measures. Copyright industry representatives have sought anti-
circumvention laws because the simple fact is that most TPMs that 
are distributed to the mass market can be hacked or avoided given 
sufficient time and effort.86 Once protection is removed, unlimited 
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digital copies of consistent quality can be made and distributed 
widely, interfering in the market of the copyright owner. Knowing 
this, it is argued (although not accepted by everyone), that unless 
given legal support, copyright owners may engage in several undesir-
able responses: they may refuse to distribute material in digital form; 
they may engage in an ‘arms race’, employing more and more elabo-
rate systems as each successive one is breached; or they may reduce 
their investment in creating new content, leading to a decline in 
copyright material generally or, more likely, in ‘quality’ material 
which requires a significant investment to create.

Producers of television content are particularly concerned by 
the threat of digital redistribution. Movies and high-quality television 
are expensive to produce, and these industries are highly dependent, 
under current models, on exploitation of multiple revenue streams 
with staggered timing (‘windows’)—consider the way that a movie 
has been first shown in cinemas, then sold on DVD and made avail-
able for rental, subscription television and finally FTA television, with 
different timing in different markets. The threat of digital redistribu-
tion has the potential to interfere with this model. Thus, it is argued, 
owners of high-quality content will be reluctant to allow digital 
broadcast of their content unless it can be protected.87 Not only that, 
but should they refuse, this will have far-reaching implications for 
the shift to digital television. Digital television needs content; it also 
needs, arguably, High Definition (HD) content—as a new feature that 
helps consumers justify making the move. Policymakers around the 
world want the population to move to digital television, partly 
because it is ‘better’ technology, and partly because the move frees 
up spectrum for other uses.88 It is argued that content owners will be 
even more reluctant to let HD versions of their content on unpro-
tected broadcast signals. Thus, to encourage the move to digital and 
HD content, technical protections which limit re-use (for example, 
recording and redistributing online) and their legal enforcement are 
both needed. While high-quality content is presently making its way 
onto television signals without waiting for effective technical protec-
tions (much content only retains its value for a limited period, after 
all—producers cannot just wait until the technology is there), right 
now there are concerted moves by these industries to push for tech-
nical protection in standards bodies, and if such protection is agreed, 
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it seems likely that producers will demand its use: apparently in 
Australia, content protections have already been demanded.89

How protection can be done varies, depending on whether you 
are talking about FTA or subscription television. For subscription tel-
evision, preventing people from gaining unauthorised access or 
selling unauthorised decoding devices is a fundamental, well-devel-
oped part of the business model. The signal is encrypted and only 
authorised decoders may read and render it.90 In this context, re-use 
rules are relatively simple to apply—at least in theory. All content 
owners have to do is give the ‘key’ to descramble the signal only to 
those producers of televisions, recorders or other reception devices 
who agree to make devices that will obey the rules.91 For FTA televi-
sion, which is broadcast to the general public unencrypted92, the 
picture is more complicated. Technical standards are being developed 
for embedding re-use rules into the television signals: the Broadcast 
Flag in the US93; the Digital Video Broadcast Consortium CPCM 
standard in Europe.94 However, there is no reason why consumer elec-
tronics companies should build devices to obey such rules. In contrast 
with subscription television, there is nothing device manufacturers 
need to obtain from content owners in order to make their products 
‘work’ (no ‘key’ is needed). The only way to make the receiving devices 
observe re-use rules would be via government regulation of reception 
equipment.95 The details of these technologies are explored in this 
collection by David Brennan in Chapter 9.

In this chapter, it has been argued that governments have his-
torically been able to accommodate the tension between broadcast 
(communications) policy and copyright policy mostly by limiting 
copyright rights by reference to broadcast policy concerns. What if 
governments wish to limit the legal protection they give to technical 
use controls, by reference to broadcast or communications policy? 
Can they do so—and would a WBT make any difference? There are a 
number of reasons why governments might take an active interest in 
technologies designed to limit re-use of television content:

• Governments have a long history of regulating the conditions of 
public broadcast, and in particular, have a history of requiring 
certain broadcasts to be unencrypted and available to all 
members of the public.96
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• Issues of freedom of speech and freedom of political 
communication may arise. Governments may not wish to 
enforce technical measures used to limit dissemination of and 
commentary on important news or political content.

• Governments may wish to ensure that members of the public 
continue to have their accustomed ability to make personal use 
of material; for example, by ‘time-shifting’ (taping it to watch at a 
more convenient time).97 The ability to do so may not be a mere 
matter of convenience that should be paid for—consider shift-
workers and their equal access to television content.

• Governments may be concerned to ensure that technical 
standards do not constrain innovation and competition in 
consumer electronics and computing equipment. To the extent 
that standards purport to limit what features can be offered 
to consumers, innovation and competition are limited, and 
interesting and innovative new ways of enjoying content may be 
stymied.98

• The market may or may not work to protect consumer interests, 
particularly in small markets like Australia. Broadcasters must 
purchase content from producers and have strong incentives 
to respond to their demands for content protection.99 Unless 
there are limiting rules on the technical limitations which may 
be imposed, it may be diffi cult for our broadcasters to resist 
claims by overseas content owners, in particular for application 
of maximum content protection.100

Kenyon and Wright in a recent piece have argued for a positive 
role for government in regulating technical measures. For example, 
they argue, regulators could decide that private time-shifting must be 
allowed; that device-shifting within a user’s personal domain be 
allowed; or that news content be able to be redistributed.101 Whether 
this is a good idea depends on many issues: involving regulators in 
creating technology-specific rules is always controversial. Leaving 
that to one side, however, for their argument to hold, it would have to 
be the case that copyright treaties do not limit the application of 
broadcast policy to control copyright owners’ use of technical 
measures. To what extent might governments be constrained? Do 
we here, as with internet retransmission, have a situation where 
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broadcast and communications policies must come second to copy-
right rules?

As Brennan has analysed elsewhere in this collection, regulation 
of the broadcast flag-type technologies—that is, the technical meas-
ures used for FTA broadcasting—will be unconstrained by any WBT. 
Flag-type technologies are not ‘effective technological measures’ 
used to protect copyright by controlling access or copying, and there 
is no proposal to include provisions that require compliance with 
flag-type technologies. It would seem, therefore, that if, say, flag-type 
technology inserting instructions to control re-use of FTA broadcasts 
were introduced into Australia, international copyright law would not 
constrain the government in making broadcast policy-oriented deci-
sions to mandate use of such technologies—or to make a mandate 
subject to ‘public policy-oriented’ limitations.

On the other hand, when it comes to broadcasts that are 
encrypted—that is, pay TV—the situation may be different. All of the 
current proposals for a WBT would both require legal protection for 
encryption—either by requiring parties to prevent ‘the circumven-
tion of effective technological measures that are used by broadcasting 
organisations in connection with the exercise of their rights’102, or by 
preventing unauthorised decryption and the sale of unauthorised 
decryption devices.103 Similarly, AUSFTA requires Australia and the 
US to prevent the manufacture, sale or use of devices designed to 
decode encrypted satellite signals without the authorisation of the 
distributor.104 This might seem to leave a loophole for cable-delivered 
encrypted television. However, not only did Australia implement 
these provisions, applying them to all encrypted television105, in addi-
tion, it is at least arguable that protection for the encryption systems 
of cable-delivered pay TV is required by the general anti-circumven-
tion provisions in AUSFTA, which require parties to protect ‘any 
technology … that in the normal course of its operation, controls 
access to a protected work’.106 Encryption of cable-delivered pay TV 
controls access to the underlying copyright-protected works.107

Thus our copyright treaties require legal protection for the 
encryption systems used by pay TV. The next question is whether 
those same treaties would prevent the government from seeking 
to control how pay TV stations use such systems. Say, for example, 
the government were to decide it wanted to require subscription 
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television providers to allow private time-shifting for all subscription 
television content. Since AUSFTA and the draft WBT only require that 
the law protect encryption from unauthorised decoding, it would 
seem perfectly permissible for government to impose, through its 
broadcast policies and broadcast regulator, conditions for authorised 
decoders.

However, that might not be the end of the story. Under AUSFTA, 
government actions which breach the spirit, but not the text, of the 
agreement can still give rise to a claim: the IP Chapter in AUSFTA is 
subject to a non-violation clause.108 Non-violation or nullification 
claims arise where a country applies a measure which nullifies or 
impairs ‘a benefit the [other treaty] Party could reasonably have 
expected to accrue to it’ under the agreement. It might be argued that 
if the government steps in and seeks to limit how broadcasters use 
technology to protect copyright, or what controls can be imposed, 
that denies copyright owners the full benefit of the legal protection 
they expected under AUSFTA. The more control the government tries 
to impose, the more likely it is to ‘nullify’ the benefits of legal protec-
tion. At present, this can only be speculation, because it is not really 
known what a successful nullification claim in relation to IP law 
would look like.109 It is also worth considering that FTA and subscrip-
tion television, to some extent, compete for the same content. 
Assuming that content providers want technical protection, it is an 
open question how unprotected FTA television can remain without 
seeing a migration of content. This could lead to pressure for equal 
protection and equal treatment on both broadcast systems. The 
government’s freedom to regulate technological controls and 
copy protection could be attacked from the flank. But all this is spec-
ulative.

In summary, particularly as compared to the issue of internet 
retransmission, the future role for broadcast policy in relation to 
technical measures looks, for the moment, safer, with or without a 
WBT—albeit with a small, subscription-television-nullification-
claim-shaped cloud on the distant horizon.

Some Final Comments
So much of the discussion of the growth of the copyright treaties is 
of the ‘more rights bad’ ilk. Thus, with the proposed WBT, we have 
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seen repeated claims that the creation of rights will stand in the way 
of creativity and the user-generated content revolution. I have 
argued, however, that this largely misses the point, particularly in 
Australia.

The actual effect of the growth and strength of copyright trea-
ties, particularly in Australia, with AUSFTA, is to restrict government 
policymaking freedom. This has long been recognised in copyright, 
where the restrictions are blindingly obvious. What might be less 
obvious to the casual observer, however, is that it also has the poten-
tial significantly to complicate the making of communications 
policy—by putting copyright owners’ rights front and centre in future 
debates over the technologies of broadcast and reception, at least in 
those countries which sign up to multilateral and bilateral copyright 
treaties, and which take their obligations under those treaties 
seriously; which, by the way, Australia does. This is not to say that 
copyright will always prevail over communications policies. But it 
can no longer be ignored or sidelined. With copyright more impor-
tant in the policy mix, it is by no means guaranteed that 
communications policies such as those promoting access and the 
introduction of new technologies will prevail.
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with TRIPS, pp. 249–50.

52 Cable Television Consumer Protection and Competition Act 1992 §4; upheld 
in Turner Broadcasting System v. FCC 520 US 180 (1997).

53 47 C.F.R. §76.56; Hitchens, p. 237.
54 See Wu; Brennan, Retransmission and US Compliance with TRIPS. Canada 

              



Part II Copyright Law270

has a system largely modelled on the US system: Canadian Heritage; 
Canada–US Free Trade Agreement, 2 January 1988, Art. 2006.

55 Balganesh.
56 Wu.
57 Hitchens, p. 26.
58 Senate Environment, Communications, Information Technology and the 

Arts Committee, para. [4.8].
59 Broadcasting Services Act 1992 (Cth) s. 212. Also relevant were the 

provisions of the Copyright Act. At that time, owners of broadcast copyright 
had no general right of communication, and no cable diffusion right (see 
below note 61). Other copyright owners’ rights were governed by s. 199(4) 
(since repealed), which provided that a person who retransmitted an 
authorised broadcast to cable subscribers was deemed to have the licence 
of the owners of copyright in underlying content.

60 Amalgamated Television Services v. Foxtel Digital Cable Television (1995) 60 
FCR 483, appeal dismissed Amalgamated Television Services v. Foxtel 
Digital Cable Television (1996) 66 FCR 75. Australia has never had ‘must 
carry’ rules, although the public broadcasters have argued for them: 
Hitchens, pp. 235–6.

61 Prior to 2000, copyright owners in Australia had two communication 
rights: the broadcast right and the diffusion (cable) right. The introduction 
of a technology-neutral right of communication to the public had been 
proposed from 1994 in the Highways to Change report of the Copyright 
Convergence Committee. In late 1996, a technology-neutral right was 
included in the WIPO Internet Treaties. Between then and 2000, debate 
continued over the appropriate form for new digital copyright laws.

62 Broadcasting Services Amendment Bill 1998 (Cth) (a second, ‘copyright’ 
part to the proposal was not released at the time of the initial debate). 
There would have been exceptions to the consent requirement for self-
help operators and in remote areas. It is worth noting that this is in fact the 
system which pertains in Europe under the 1993 Directive.

63 A Senate Committee also received submissions from consumers who 
complained that they might lose access to FTA service via cable, resulting 
in a deterioration of signal quality: above note 58. See also Audio-Visual 
Copyright Society Ltd v. Foxtel Management (No 4) [2006] ACopyT 2 (on the 
importance to some consumers in poor-reception areas of cable 
retransmission).

64 Hitchens, p. 26.
65 Television Broadcasting Services (Digital Conversion) Act 1998 (Cth).
66 Tony Branigan, General Manager, Federation of Commercial Television 

Stations, quoted in Senate Environment, Communications, Information 
Technology and the Arts Committee, para. [4.22]. (FACTS has become the 
body Free TV Australia.)

67 There are conditions to the statutory licence: in particular, the content 
must be unaltered (s. 10 defi nition of retransmission), and retransmission 
must be simultaneous, or delayed only to take account of time differences: 
s. 135ZZI.
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68 Although more recently there has been a signifi cant dispute over what 
should be paid: Audio-Visual Copyright Society v. Foxtel Management (No 
4) [2006] ACopyT 2.

69 Broadcasting Services Act 1992 (Cth) s. 212(2) and (2A); see Ricketson and 
Creswell, para. [9.530]. Ricketson and Creswell note that this is ‘a 
regrettable, but fortunately isolated, example of the need to look beyond 
the Copyright Act to other legislation to determine the full extent of the 
rights for which the Act provides’. It should be noted that there are some 
limits to retransmission: Australian broadcast law does limit 
retransmission within broadcast license areas; subscription retransmitters 
must carry regional affi liate material. If subscription television providers 
wish to retransmit material from outside licence areas, they may seek 
permission from ACMA. However, no such permission has, at the time of 
writing, ever been sought.

70 Chair’s Non-Paper, Art. 10. Alternative XX of Art. 17 of the offi cial draft—the 
Revised Draft Basic Proposal—is in similar terms.

71 Berne Convention, Art. 11bis(2), inserted in the 1948 Revision of Berne: see 
Ricketson and Ginsburg, vol. 1, para. [12.27].

72 Cf Brennan, Retransmission and US Compliance with TRIPS (arguing such 
an approach does not comply with TRIPS). It is more questionable whether 
any of the existing drafts would allow an approach which effectively 
‘extinguishes’ the broadcaster’s rights as they apply to cable 
retransmission, as Australia currently does.

73 WIPO Copyright Treaty, Art. 8 and the Agreed Statement concerning Art. 8: 
Ricketson and Ginsburg, vol. 1, para. [12.48].

74 For example, many countries retain ‘must carry’ rules. See above note 53 
and accompanying text (US); Directive 2002/22/EC of the European 
Parliament and of the Council on universal service and users’ rights 
relating to electronic communications networks and services, Art. 31; 
European Commission Working Document.

75 The Australian Communications and Media Authority’s Communications 
Report 2005–2006 talks about ‘public interest considerations such as … 
encouraging development of innovative content services, such as IP TV 
and video-streaming over the internet’ (albeit while being ‘respectful of 
community standards’): p. 228.

76 ‘IP TV’ is television which is delivered, not using the usual broadcast 
spectrum, but via broadband, using the Internet Protocol.

77 Chair’s Non-Paper, Art. 7; Revised Draft Basic Proposal, Art. 9 
(simultaneous retransmission) and Art. 14 (transmission following fi xation; 
that is, deferred retransmission).

78 The original draft of the Copyright Amendment (Digital Agenda) Act 2000 
(Cth) would have included internet retransmissions in the Part VC 
retransmission licence; they were specifi cally excluded in the fi nal version: 
see Copyright Act 1968 (Cth) s. 135ZZJA. On Canada, see Canadian Heritage, 
Copyright Policy Branch. In relation to Europe, see European Commission.

79 WBT drafts include this test for the permissibility of exceptions to exclusive 
rights: Chair’s Non-Paper, Art. 10; Revised Draft Basic Proposal, Art. 17. 
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This argument assumes—since any other result would likely lead to a veto 
from developed countries—that any access to knowledge provisions have 
only limited impact.

80 World Trade Organization, United States—Section 110(5) of the US 
Copyright Act, Report of the Panel, WT/DS160/R, 15 June 2000, paras 
[6.109], [6.118]–[6.148]. An exception for limited networks—for example, 
intranets in educational institutions—might be assessed differently. But 
that would not be an exception serving broadcast and mass 
communications policies.

81 It is not clear whether the provision relates only to simultaneous 
retransmission. The international approach is to treat ‘retransmission’ as 
referring only to simultaneous, unaltered communication of the signal: 
see, for example, Revised Draft Basic Proposal, Art. 5(d); Chair’s Non-Paper, 
Art. 7; Copyright Act 1968 (Cth) s. 10 (defi nition of retransmission). 
Undefi ned, however, the term is certainly broad enough to cover the 
communication of the content from a fi xation (recording) of the original 
signal; see also Chair’s Non-Paper, Art. 7 (referring to ‘deferred 
retransmission’). The narrower interpretation is preferable, since the 
alternative would exclude any use of recorded material for purposes such 
as, for example, fair dealing (Australia) or fair use (USA).

82 17 U.S.C. §§112, 114. The ability to do so is preserved in AUSFTA, Art. 
17.6.3(c).

83 For criticism of Australian attempts to impose content restrictions and 
censorship online, see Hitchens. Consider also the debate about internet 
content in the context of revisions of European directives in the area of 
television: ibid.

84 Consider the line of cases holding online censorship unconstitutional in 
the US: Reno v. ACLU 521 US 844 (1997); Ashcroft v. ACLU 535 US 234 
(2002); Ashcroft v. ACLU 542 US 656 (2004).

85 See Copyright Act 1968 (Cth) s. 10 (defi nition of ‘technological protection 
measure’).

86 Biddle et al.
87 These general concerns motivated FCC involvement in mandating 

broadcast fl ag technology: Digital Broadcast Content Protection: Report 
and Order and Further Notice of Proposed Rulemaking 18 FCC Rcd 23,550, 
p. 23,552 (2003).

88 See Crawford, ‘The Biology of the Broadcast Flag’; Kenyon and Wright.
89 Wright, Kenyon and Bosland, p. 4 (quoting one industry representative 

noting that American content contracts ‘now include three pages of 
clauses on copy protection and the technologies that they want’).

90 In Australia set-top boxes are supplied by the subscription broadcaster. In 
the US, the FCC CableCard decision requires decoders that can be inserted 
into any consumer electronics devices.

91 In reality it can be diffi cult to enforce the requirement to implement re-use 
rules, particularly against producers of consumer electronics who are 
based in other countries. This system also ceases to work once the 
decryption key is leaked. Further, more often than not, more than one 

              



10 The Impact of Copyright Treaties on Broadcast Policy 273

device will be involved; for example, information must be decrypted by 
one component and then delivered to a screen. Thus almost inevitably, 
there is a ‘gap’ between these: the ‘analogue hole’. See further Brennan in 
this volume, ch. 9.

92 This is required by law: Broadcasting Services Act 1992 (Cth) s. 14.
93 The broadcast fl ag is a series of ‘bits’ embedded in an Advanced Television 

Systems Committee (ATSC) digital broadcast signal. ATSC is an 
international committee which sets voluntary technical standards for 
television. Its standards are used in the US: see Kenyon and Wright, p. 344.

94 Content Protection and Copy Management. The CPCM system being 
developed forms part of the Digital Video Broadcast (DVB) standards, 
developed in Europe and adopted in Asia and Australia: ibid., pp. 351–4; 
Brennan in this volume, ch. 9.

95 See also Van Houweling, pp. 118–20.
96 See above note 92.
97 Kenyon and Wright, p. 358. In the US, both US law (17 U.S.C. §1201(k)) and 

the FCC in its Plug and Play ruling have sought to protect this ability. On 
the implications of a shift from ‘free for use’ to ‘pay for use’ in television, 
see Given.

98 Kaplan, pp. 335–6; Crawford, ‘Shortness of Vision’, pp. 710–12.
99 On the dynamic where content protection is designed and implemented 

by parties other than the content producer, see also Halderman and Felten.
100 Van Houweling notes that US cable companies requested that the FCC 

impose rules limiting encoding of broadcasts, because ‘only if all [the cable 
and satellite companies]’s hands were tied by the FCC could they safely 
resist the content industry’s demands that their programs be wrapped with 
restrictive TPMs’: p. 112. A similar dynamic has been claimed to have 
occurred in music: Jobs. It would appear this would also apply in Australia 
to broadcast: see Wright, Kenyon and Bosland.

101 Kenyon and Wright, pp. 354, 358–9. For similar arguments, see Van 
Houweling, p. 107.

102 Revised Draft Basic Proposal, Art. 19.
103 Chair’s Non-Paper, Art. 9.
104 AUSFTA, Art. 17.7.
105 Copyright Act 1968 (Cth) Part VAA.
106 AUSFTA, Art. 17.4.7.
107 In the US, general anti-circumvention law has been enforced against 

unauthorised cable television decoder suppliers: DirecTV, Inc. v. Ferguson 
328 F Supp 2d 904 (ND Indiana, 2004); Comcast of Illinois X, LLC v. 
Hightech Electronics, 2004 WL 1718522 (ND Ill., 28 July 2004).

108 AUSFTA, Art. 21.2(c).
109 While the WTO agreements provide for such claims in IP, no non-

nullifi cation claim could be brought during TRIPS’ fi rst fi ve years of 
application: TRIPS, Art. 64(2). The moratorium was extended during the 
Doha Round of WTO negotiations.
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Chapter 11

Switching Off Analogue TV

Jock Given

Introduction
Digital television and analogue television can co-exist, like AM and 
FM radio, or 45 and 33 1/3 rpm disc records. The particular technolo-
gies, spectrum bands and policy models employed to deliver digital 
TV over the air, however, conceived it as a replacement for analogue, 
not a supplement. Any co-existence would be temporary. Because 
digital technology was already so widespread and the features it 
offered seemed so attractive, many assumed over-the-air television’s 
transition to digital was inevitable and would occur smoothly. That it 
has not says much about the nature of television, the benefits and 
costs of digital transmission, and the power of the industrial interests 
that demanded and resisted the conversion. This article examines 
the original plans for digital television in Australia, New Zealand, the 
United Kingdom and the United States; the experience to date, espe-
cially the factors responsible for delaying the timetables for analogue 
shutdown in these countries; and the likely future. The four countries 
provide examples of early, middling and late adoption of the tech-
nology in markets with very different levels of multi-channel 
television and state participation in television broadcasting. Despite 
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the global consistency of the rhetoric and some of the policies sur-
rounding DTTV, ‘digital terrestrial television’ is producing different 
results in different places. The reallocation of spectrum it enables 
seems certain to do the same.

The Plans
Governments around the world accepted the immense costs and 
risks of overhauling their terrestrial television systems because of the 
direct advantages digital transmission offered for television and the 
indirect benefits promised by freeing spectrum for other uses. DTTV 
would provide sharper pictures and sound, more channels, more 
robust mobile reception, and the ability to store, manipulate and dis-
tribute content more easily. Widely described as the most important 
development in television since the medium was launched, digital 
broadcasting would provide many people with ‘their first experience 
of the full potential of the information superhighways’, according to 
the UK’s 1995 policy paper.1 Australia’s then Minister for 
Communications, the Information Economy and the Arts promised 
this ‘quantum leap in television technology’ would provide the 
capacity ‘for the humble television set to become a central informa-
tion point in every home’.2 Each jurisdiction endorsed policies that 
made existing free-to-air broadcasters central to the transition, 
although they emphasised different features. Australia concentrated 
on the improved quality of high-definition television (HDTV), 
treating digital primarily as a quality upgrade to the existing free-to-
air system. This feature also dominated early policy discussion in the 
United States, although the final policy did not compel broadcasters 
to offer it.3 The UK stressed the competitive potential of multi-
channel services delivered over digital terrestrial as a rival to the 
increasingly dominant satellite subscription broadcaster BSkyB.4 
Making decisions much later, and taking note of the overseas experi-
ences, New Zealand’s broadcasting minister said the move to digital 
television was ‘essential to securing the future viability of free-to-air 
broadcasting in New Zealand’, and the continuing strength of public 
broadcasting’s place in it.5

The mechanisms and timing for realising the indirect benefits 
of DTTV varied in the four countries. In the United States, the pres-
sure for reallocation of vacated spectrum to other uses was strong. 
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The whole process of inventing an American system of digital televi-
sion was stimulated by free-to-air broadcasters’ determination to 
resist the Federal Communications Commission’s (FCC) plan to real-
locate some television frequencies to land mobile uses.6 The revenue 
that would be raised from selling the vacated analogue spectrum 
helped to convince Congress to support the scheme at a time when 
spectrum auctions had just been introduced and their revenue 
potential was being noticed. A date for shutting down analogue trans-
missions was set, and later revised, in budget rather than 
communications legislation.7 In the UK, the initial policy paper con-
templated eventual shutdown but no date was proposed until a year 
after services commenced. The range 2006–10 was then suggested, 
though it was subsequently delayed by two years. More explicit 
assessment of the ‘digital dividend’ that would flow from analogue 
shutdown followed. Australia initially proposed a simulcast period of 
eight years, but required a review midway through that period. Only 
when legislation was amended in late 2006 to try to speed digital 
take-up were plans put in place that seriously contemplated the 
eventual shutdown of analogue transmissions.8 Relying on a cost 
benefit study completed in 2006 and discussed further below9, the 
New Zealand Government agreed to launch digital on the basis of an 
eventual shutdown of analogue, although there was further work to 
do on the process and criteria for the transition.10

The cost and complexity of the transition to wholly digital trans-
mission were widely acknowledged, although, as explored further 
below, they were also underestimated. Consumers would have to buy 
new receivers or set-top converters and get used to the culture of 
constant upgrades and problems of compatibility between new and 
old equipment that were familiar in personal computers but new to 
television receivers. Broadcasters would have to install new transmis-
sion equipment, pay the costs of simulcasting in analogue and digital 
for years, and confront the possibility of fundamental changes in the 
nature of their business. They would also have to convince viewers of 
the need for new receivers while lacking a contractual relationship 
with them, unlike subscription broadcasters. Consumers and broad-
casters would both confront the consequences of different and 
perhaps reduced signal coverage. Program suppliers would face 
increased risks of piracy because of the quality and ease with which 
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digital formats could be reproduced and redistributed.11 The experi-
ence of shutting down other transmission technologies showed it 
could be done but not without strong political will, patience and sub-
sidies. In the UK, the 405-line black-and-white television system 
adopted in 1936 using VHF frequencies was not closed down until 
1985, twenty-one years after 625-line UHF services were introduced.12 
In Australia, the government made its first decisions about digital TV 
in 1998 while experiencing political heartache over the phased shut-
down of the analogue mobile telephone network, eventually 
completed in 2000, and the redundancy of TV decoders used to 
receive free-to-air satellite broadcasts in remote areas, caused when 
the Digital Video Broadcasting-Satellite (DVB-S) transmission system 
was introduced.13

Weighing the direct and indirect benefits against the costs was a 
difficult exercise, undertaken with different levels of analytical 
sophistication in each county. It required policy analysts to dig below 
the conceptual neatness of digital conversion to test the intuitive 
conclusion that net benefits would result from transmitting existing 
services in better quality using less spectrum, and making new serv-
ices available on the vacated frequencies. If this analysis proved 
DTTV was worth doing, there were further questions about the 
optimal timing and who should bear the cost. Of the four countries, 
only New Zealand set out to assess the net benefits of the transition 
to digital terrestrial TV by comparing it with what might have 
occurred anyway. The conclusion from this comparison was equiv-
ocal. Using its baseline assumptions for take-up of digital free-to-air 
and pay TV, the study found that introducing digital transmission 
without a commitment to shutting down analogue would generate a 
net cost to the nation. Net benefits could be confidently expected to 
accrue only if all viewers were forced to migrate.14 This was a signifi-
cant conclusion. Left to make their own choices, consumers would 
not choose DTTV in sufficient numbers to deliver net benefits. Since 
an important part of the rationale for digital was to offer new media 
choices, the fact that net benefits would only accrue if viewers were 
forced to relinquish analogue reception undermines the intuitive 
conclusion that introducing DTTV necessarily generates net benefits. 
The UK published a study in February 2005 that concluded ‘switching 
off, rather than maintaining dual transmission systems, is in the 
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economic interest of the UK’. Unlike New Zealand, however, digital 
transmission was already well underway, so there was no examina-
tion of the threshold question of whether introducing DTTV itself 
would deliver net benefits.15

The second question addressed by cost benefit analyses, rele-
vant whether or not digital transmissions had started, was the optimal 
timing of switchover. The New Zealand and UK studies both found it 
should occur as soon as possible. More extreme versions of this con-
clusion were presented in the United States and Australia. Intel 
sponsored a study that found huge net social benefits would result if 
digital switchover was brought forward in the United States, rather 
than waiting until the legislative benchmark of 85 per cent DTV take-
up was reached in each market. The proposal would cost US$1 billion 
to subsidise digital set-top receivers, but create social benefits valued 
at $US233–473 billion.16 Australian newspaper publisher Fairfax pre-
sented a study by consultants A.T. Kearney showing similar results to 
the Productivity Commission’s 1999/2000 inquiry into broadcasting 
regulation17, and electronics retailer Alex Encel presented the same 
argument to a parliamentary committee reporting in early 2006. He 
argued that, for a projected cost of $150 million, the government 
could bulk-buy a set-top box for every household, bring forward dig-
ital switchover by three years, and pay for it with off-setting savings 
of $50 million annually by eliminating analogue transmission costs 
for the ABC and SBS.18 This assumes set-top boxes could be bought 
for around $43, around half the price of the cheapest model currently 
available, and 15 per cent of the top-priced model.19

Crucial to most of these evaluations is the methodology for val-
uing the benefits of new media services. The UK study identified 
several kinds of benefits: additional services offered over existing tel-
evision spectrum; ‘extended coverage’ benefits that can only accrue 
to viewers unable to receive digital transmissions once analogue 
transmissions cease and the full power of the digital transmitters can 
be utilised; and new services offered over vacated spectrum. In addi-
tion, substantial ‘imputed consumer benefits of compulsory 
migration’ were claimed.20 Together, these highly uncertain benefits 
made up 81 per cent of the total estimated benefits. Decreasing the 
estimates for them by a third would turn the net benefit from switch-
over into a net cost, whenever it occurred. The rest of the benefits in 
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this model came from the cost savings that would result from ceasing 
analogue transmission, a much more quantifiable item. The costs of 
the transition, also much more quantifiable, comprised non-volun-
tary purchases of digital receiving equipment by consumers; 
additional consumer energy costs; broadcaster infrastructure; and 
marketing and ‘practical support’ costs, excluding the cost of any tar-
geted government assistance. The House of Commons Culture Media 
and Sport Committee criticised the government’s cost benefit anal-
ysis, although it recognised it had been used to inform rather than 
guide the decision to proceed. It thought the benefit side ‘very sub-
jective’, the assumptions underlying the estimates insufficiently 
explained, and the narrow economic case for switchover ‘inconclu-
sive’.21 Several distinctive features of the UK environment are also 
important to keep in mind when considering the international rele-
vance of its cost benefit assessment. Spectrum for DTTV was allocated 
free of charge for two twelve-year licence terms to encourage invest-
ment in the new medium, unlike the spectrum used for analogue TV 
(a hidden subsidy); the BBC’s capacity to force the pace of DTTV was 
supported by an above-inflation increase in the licence fee, paid by 
all television viewers (a hidden cost)22; and analogue shutdown will 
allow digital transmissions for the fifth free-to-air network, Five, to 
expand beyond the 78 per cent of the population reached by its ana-
logue signals, to the same near-universal coverage as the other 
terrestrial networks (a UK-specific benefit).23

In New Zealand, the cost benefit study valued consumer bene-
fits by estimating the willingness to pay for extra television services 
based on an existing study, and comparing it to similar overseas esti-
mates and the prices paid by Sky customers for multi-channel pay TV 
packages. As in the UK, the aggregate of these benefits and the value 
of vacated spectrum provided over 80 per cent of the total estimated 
benefits in the base scenario. Most of the rest came from savings on 
analogue transmission. Unlike the UK study, large figures were 
included for the cost of the additional programming required to gen-
erate the consumer benefits 40 per cent of the total costs in the base 
scenario. In Australia, A.T. Kearney included benefits from ‘incre-
mental advertising revenue, and incremental subscription/value 
added services and transactional revenue’, which it found to be about 
16 per cent higher than the costs of donating set-top boxes to all 
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Australian homes with TVs. This figure might have been even higher 
if it had included the additional savings from the much reduced 
simulcast period, although the study overall could have been refined 
in many areas. Unlike Britain, where digital switchover will allow Five 
to reach beyond its analogue coverage areas, the take-up of digital in 
Australia causes viewers to lose access to the analogue-only commu-
nity channels currently transmitting in four of the five cities. These 
channels still have no clear technical and financial migration path to 
digital transmission. In the United States, no formal cost benefit 
study was attempted by government, but it would have confronted 
the additional complications that a large part of the freed spectrum is 
being allocated for public safety uses, whose valuation is even more 
difficult than commercial services. There is also considerable pres-
sure for spectrum to be allocated free for commons-based wireless 
applications and devices, rather than allocated by auction to com-
mercial spectrum managers and service providers.

What cost benefit analysis has been undertaken in the four coun-
tries, therefore, has concluded that the benefits of digital switchover 
will be greater the quicker it happens. But the valuation of benefits is 
highly speculative, and the overall conclusion is unsurprising, given 
the assumptions that underpin the whole transition. A simulcast 
model means transmission costs increase greatly as soon as the simul-
cast begins. The sooner it ends, the sooner transmission costs are 
reduced. These are easy to quantify and highly visible, particularly 
where a big share of them is incurred by government-funded public 
service broadcasters. On the benefits side, by assuming consumers 
will value new services offered using existing and vacated spectrum 
more highly than existing services, greater benefits are guaranteed 
to flow if they are brought forward. This conclusion remains more 
intuitive than tested. The cost benefit studies do not prove that socie-
ties necessarily benefit from a rapid transition to digital. They merely 
remind us that once a country commits to digital terrestrial transmis-
sion, there are real costs in delaying full switchover, and benefits, 
whose scale is difficult to assess, which remain unrealised.

A third issue, highlighted in the New Zealand study but relevant 
in all countries, is the optimal mix of digital platforms to be deployed 
in introducing digital television. The different responses to this issue 
expose the real goals for the transition and the circumstances in 
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which governments are prepared to wear any opprobrium from 
viewers affected by analogue shutdown. These, in turn, have reflected 
the state of multi-channel television at the time DTTV is launched. In 
Australia and the UK, where 20 and 26 per cent of households respec-
tively had access to multi-channel TV when DTTV was launched (see 
Table 11.2 below), the goal has been primarily to replicate analogue 
terrestrial television coverage with digital. Governments could not 
rely on existing multi-channel platforms to convert much of the pop-
ulation to digital reception. In the United States, where more than 
three-quarters of households received multi-channel television 
already and priorities for the use of vacated frequencies were soon 
clear (public safety for some, deficit-reducing spectrum auctions for 
the rest), the goal has been to find a politically acceptable formula for 
targeted assistance that would allow analogue shutdown to occur as 
soon as possible across the whole country. More of the work of con-
verting the population to digital TV has fallen to the commercial 
multi-channel cable and satellite providers already supplying televi-
sion to the overwhelming majority of viewers’ main sets. The 
introduction of DTTV has been a big issue only for the minority of 
households who watch terrestrial TV on their main sets, and, in other 
households, for second, third and other sets and VCRs.

New Zealand, where multi-channel TV take-up lies between 
these two extremes at 42.8 per cent of households (mainly digital sat-
ellite), has interpreted the goal as how best to ensure free-to-air, 
digital TV services are universally available. That might involve some 
viewers who currently receive terrestrial analogue services getting 
digital services by satellite, the option that has proved so popular 
already as a way of getting access to extra (pay) TV channels. The cost 
benefit analysis examined both an all-terrestrial and an all-satellite 
digital TV transmission system with analogue shutdown, finding that 
neither could be preferred over the other on purely financial grounds. 
It did, however, find that a hybrid terrestrial/satellite system would 
hasten the take-up of digital TV and its accompanying benefits and 
so enable switchover to be brought forward, reducing the period of 
simulcast. On this basis, the New Zealand Government expressly 
endorsed a hybrid terrestrial/satellite digital TV strategy, incorpo-
rating an initial rollout of DTTV reaching 75 per cent of the 
population, and the satellite platform to serve the rest.24
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A fourth question that cost benefit analysis might help to answer 
is who does or should pay the costs of introducing DTTV. Table 11.1 
above shows where subsidies are being provided by governments to 
cover or assist in meeting the main costs—transmission infrastruc-
ture, domestic receivers, the coordination and public marketing of 
the transition, and extra or more expensive (HDTV) programming. 
The New Zealand cost benefit study includes estimates of the impact 
of the transition to digital TV on different stakeholders. It found the 
big losers from the introduction of DTTV would be pay TV operators, 
whose revenues from subscription and advertising would be much 
lower. Free-to-air broadcasters would initially face higher costs but 
eventually higher revenues. Government, electronics retailers and 
the production industry would earn higher revenues from more effi-
cient spectrum utilisation, consumer equipment sales and program 
commissions respectively. For transmission companies, DTTV would 
be ‘neutral to positive in revenue terms’. Consumers, however, would 
be worse off financially because of the need to buy new equipment. 
The study argued these purchases would be voluntary, motivated by 
non-financial benefits—a claim that overlooks the atmosphere of 
compulsion with which governments and others have surrounded 
the whole DTTV transition.25

The Experience
Table 11.2 below shows the widely different status of the DTTV tran-
sition in the four countries. It has not yet started in New Zealand but 
is less than two years from completion in the United States. It is now 
the most popular multi-channel TV platform in the UK, ahead even 
of the satellite service that pioneered both analogue multi-channel 
and digital TV, and a timetable for the phased shutdown of analogue 
across the regions has been agreed. At the time of writing (early June 
2007), the Australian Government had committed itself to a revised 
switchover timetable and was busy recruiting staff for Digital Australia 
to coordinate the process.

Britain’s experience, although widely interpreted as the most 
successful national deployment of DTTV in a market without sub-
stantial cable penetration, was far from smooth. One of the pioneer 
providers, ITV Digital (initially called OnDigital), went bankrupt and 
its licence was reallocated to a loose affiliation of the BBC, BSkyB and 
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a transmission provider (now the Macquarie-controlled Arqiva). It 
became known as Freeview, a brand name that came to encompass 
the whole concept of DTTV in Britain.26 New Zealand imported the 
name, the primacy of free-to-air in the DTTV mission and the con-
cept of a single, collaborative entity to deliver it. Australia stuck with 

Table 11.2: Digital Terrestrial TV: Plans, Experience, Future

Country Policy 
settled

Services 
commence

Initial 
switchover 
deadline

Current 
switchover 
deadline

Current
digital 
terrestrial 
TV take-up
(%)

Other 
multi-
channel TV 
take-up
(%)

Multi-
channel 
TV take-
up at 
DTTV 
launch
(%)

UK 1996 November 
1998

2006–10 2007–12 33.0
(Q1 2007)

48
(Q4 2006)

26.4
(1998)

United 
States

1996 1998 31 
December 
2006

17 
February 
2009

3.3 
(December 
2004)a

86
(June 2005)

78.2
(June 
1998)

Australia 1998 1 January 
2001

2008–11 2010–12 29.6
(October 
2006)

26.1
(Q2 2007)

20

New 
Zealand

2006 May 2007 
(satellite);
2008 
(terrestrial)

na 6–10 years 
after 
launch

na 42.8
(December 
2006)

na

aThe National Association of Broadcasters more recently estimated that just 1.3 million 
of the 19.6 million households that relied exclusively on over-the-air television signals 
households had over-the-air digital TV sets (6.7%): FCC, Notice of Proposed Rulemaking 
in the Matter of Third Periodic Review of the Commission’s Rules and Policies Affecting 
the Conversion to Digital Television, MB Docket No. 07-91, 25 April 2007, para 12. This 
represents just 1.2% of total TV households in 2005/06: ‘Nielsen Media Research Reports 
Universe Estimates for the 2005/06 Television Season’, 24 September 2005.

Sources: Ofcom, The Communications Market: Digital Progress Report, Digital TV, 
Q1 2007, 20 June 2007; FCC, 12th Annual Assessment of the Status of Competition in 
the Market for the Delivery of Video Programming, MB Docket No. 05-255, released 3 
March 2006; FCC, ‘Commission Adopts Fifth Annual Report on Competition in Video 
Markets’ (CS Docket No. 98-102), News Release, 17 December 1998; Digital Broadcasting 
Australia, Information Bulletin, March–April 2007, http://www.dba.org.au/newsletter/
IB-MarApr07-full.asp#PRODUCT1; Eureka Strategic Research and ACMA, Digital Media 
in Australian Homes 2006; ACA, Telecommunications Performance Report, 2000/01; Jock 
Given, Turning off the Television: Broadcasting’s Uncertain Future, UNSW Press, Sydney, 
2003, Ch. 7; OzTAM, OzTAM Universe Estimates: Q2 2007 (April), http://www.oztam.com.
au/pdf/tv_ratings/subscriptionTV_UE20070422.pdf; Spectrum Strategy Consultants, 
Final Report—Executive Summary, Cost-Benefit Analysis of the Launch of Digital Free-
to-Air Television in New Zealand, 15 June 2006, http://www.mch.govt.nz/publications/
digital-tv/Final_Report_Exec_Summary_June06.pdf; Sky Network Television Limited, 
Interim Report December 2006 (multi-channel TV take-up figure is for Sky retail and 
wholesale customers).
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the US model of individual digital multiplexes allocated to each 
incumbent commercial and national free-to-air analogue broad-
caster, and did not proceed with the allocation of extra frequencies 
for non-broadcast ‘datacasting’ services. Take-up of DTTV in the 
United States has been extremely slow, reflecting the small propor-
tion of main sets that rely on terrestrial transmission. Take-up in 
Australia was slow initially, but has quickened along with sales of 
larger plasma and LCD TV sets, which make the most of the improve-
ments in picture and sound quality available even from 
standard-definition digital reception. Anecdotal evidence suggests 
take-up has been much faster in Tasmania and Mildura/Sunraysia, 
where a digital-only channel brought access to the third commercial 
channel available in the biggest cities since the 1960s, and with it 
some hit programs like Big Brother and Australian Idol that had not 
been seen in those markets.27

In the markets where DTTV is underway, switchover has been 
delayed by about two years and governments have accepted, or seem 
likely to accept, lower levels of voluntary take-up before it occurs. 
Policy momentum has shifted from the benefits of digital take-up to 
the costs of deferring analogue shutdown. The wholesale transition 
to digital has proved neither smooth nor inevitable, because of the 
nature of television and the development of other media, the benefits 
and costs of digital transmission, the power of the industrial interests 
that demanded and resisted the conversion, and their relationship to 
politics. It has also been influenced by factors that either did not exist 
at the time the initial policy was formed, or whose importance has 
grown—what might be called ‘X-factors’.

TV and Other Media Developments
Governments around the world chose to do different things with the 
flexible capacity offered by digital transmission, and the media envi-
ronment has changed in ways that have both encouraged and 
thwarted the take-up of these different kinds of DTTV services. 
Internet use has grown strongly, as was widely anticipated in the mid 
to late 1990s when DTTV was being debated and introduced. DTTV, 
however, has not become a mechanism for universal access to the 
internet, as some imagined. So far, DTTV has mainly delivered more 
TV, better quality images and sounds, and limited interactivity, rather 
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than a fundamental transformation in the nature of TV or the experi-
ence of viewing it. In the United States, the broadcasters who boasted 
that they already offered a universally accessible ‘National 
Information Infrastructure’ when arguing for spectrum for digital 
transmission28 did little to pursue this vision once the spectrum was 
allocated. But the internet has affected DTTV in at least two ways.

First, it has taken some of the time viewers might have spent 
watching TV, especially in the evening prime time that generates 
most TV advertising revenue. Roy Morgan data shows the number of 
Australians accessing the internet at home between 5 p.m. and 10 p.
m. doubled between 2000 and 2005, and the number of New 
Zealanders doing likewise increased 40 per cent between 2002 and 
2006. While more than half the respondents in the New Zealand study 
reported little change in their use of ‘old media’ (TV, radio, maga-
zines, making telephone calls), significant minorities said they were 
spending less time watching television (18 per cent) and making 
international (18 per cent) and domestic long-distance (18 per cent) 
telephone calls. In Australia, the numbers of ‘heavy users’ of com-
mercial television and radio, newspapers and cinema have all 
declined since 1998, but the number of ‘heavy internet users’ has 
risen steeply. (Morgan sets a much higher threshold for heavy TV use 
than for heavy internet use.)29 These usage patterns are reflected in 
advertising revenue. In 2006, 8.4 per cent of advertising expenditure 
in all media in Australia was spent online, a bigger share than radio 
(7.8 per cent) and magazines (6.3 per cent). Free-to-air TV’s share was 
declining, but at 27 per cent of all advertising spending, it was still 
much larger than the fast-growing pay TV sector (1.8 per cent).30

Second, broadband internet connections have steadily raised 
the standard of interactive screen-based experiences, making DTTV’s 
interactivity a pale imitation of something already available else-
where. Less than 1 per cent of Australian households had a broadband 
connection in 2001 when DTTV started. By December 2006, nearly 
one in five had broadband.31 The response times, search capacities, 
ability to conduct transactions and other features of broadband 
internet access have steadily raised the standard of the ‘internet-like’ 
experience that DTTV was supposed to offer.

Entirely absent from the policy debates about DTTV in the mid-
1990s was a household digital video device that has proved far more 
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attractive to consumers—the digital video/versatile disc (DVD) 
player. More than two million were sold in Australia each year from 
2003 to 2006, a total unit sales figure considerably higher than the 
country’s 7.38 million TV households.32 Wholesale revenue from sales 
and rental of video formats trebled between 1999 and 2004, having 
fallen in each of the three previous years. The rental market that 
dominated the VHS era has been more than replaced by DVD ‘sell-
through’ (purchases).33 In New Zealand in 2001, DVD players and 
digital TV (satellite pay TV) were each in about 10 per cent of New 
Zealand homes. Five years later, 30 per cent had digital TV but more 
than 70 per cent had DVD players.34 This ‘DVD Revolution’35 has 
transformed the television landscape around the world at precisely 
the time DTTV was supposed to be doing it, with complicated impli-
cations for both. Better quality, cheaper audiovisual recordings have 
encouraged audiences to schedule their own viewing. Extra features 
and directors’ voiceovers have inspired people to make more use of 
affordable digital cameras to make content themselves. But the 
renewed emphasis on picture and sound quality has stimulated sales 
of larger screen receivers and home theatre equipment, which is 
tailor-made for digital distribution, especially at HDTV standard. 
Many of the most popular DVD titles are boxed sets of television pro-
grams36, whose repeated consumption boosts interest in the live 
broadcast of the next series. Rather than being swept away by the 
introduction of multi-channel pay TV in Australia in 1995 as many 
expected, the reinvigorated audiovisual software market has been a 
major cause of its relatively slow take-up in Australia. That has kept 
free-to-air TV in the centre of the country’s transition to digital TV 
reception. At the same time, the ‘Napsterisation’ of the music industry 
has made the film and television industry around the world reluctant 
to take full advantage of the quality improvements possible from dig-
ital transmission, even though this was the central promise of DTTV 
in the United States and Australia.

Free-to-air TV programming might not have been fundamen-
tally transformed by digital transmission alone, but there have been 
big changes in the nature and scheduling of programs and advertise-
ments over the ten to fifteen years that DTTV has been discussed and 
deployed. Between 1999/2000 and 2004/05, spending by Australian 
commercial TV stations on variety and other light entertainment, 
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including most reality TV formats, grew much faster than overall pro-
gram spending. Expenditure on programming staples, however, like 
drama, news and current affairs, grew more slowly than overall pro-
gram spending, and expenditure on sport grew at about the same 
rate.37 Some of the most enthusiastic consumers of new kinds of TV 
programs were also big users of the internet and mobile phones.38 
Many programs introduced new forms of interactivity, but they used 
premium-rate voice calls and SMS rather than TV remote controls. 
Television integrated the programs it distributes in real time with 
online content and direct sales of physical media. Advertisers stressed 
the need for multi-platform marketing campaigns, though not for the 
first time. Audiences fragmented across the plethora of possibilities, 
although big events continued to draw audiences that were as mas-
sive as ever, boosted in part by the scale of out-of-home viewing.39

Benefi ts and Costs of Digital Transmission
The cost benefit analyses discussed above demonstrate that most of 
the costs of digital transmission are easier to value than its benefits. 
Many of these costs, however, were underestimated or given insuffi-
cient attention when policy models were debated and agreed, 
particularly the cost of domestic receivers and aerials, new content 
and simulcasting.

The cost for consumers to buy new receivers was always going 
to be much larger than the cost for broadcasters to install new trans-
mission equipment. This consumer cost was often treated as if it was 
not a real cost at all. Purchases would be voluntary, easily motivated 
by the benefits and tumbling prices, perhaps undertaken as part of 
the natural TV set replacement cycle. But this underestimated the 
total cost of household conversion and continuing differences in the 
cost of digital reception equipment with different capabilities. 
Headline announcements about £30–50 or $100 set-top boxes are 
unreliable guides to the full cost of converting all equipment in a 
household, which might include installing new aerials and wiring, 
consuming extra electricity through equipment left on standby 
and re-recording video libraries.40 The price of basic set-top boxes 
has fallen as expected—standard definition models ranged from 
$90–299 in Australia in early May 2007, well down since 2002 when 
the cheapest model cost $499.41 Those that provide access to the 
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high-definition signals that were one of the main reasons for 
upgrading, however, still cost at least twice as much: $199–899. More 
than a third of Australian households with digital receivers have 
opted for high definition.42 Add the capacity for personal digital video 
recording and the prices increase to $250–899 for standard definition 
or $799–1399 for high definition.43 Within this range, another element 
that adds to the price is the twin tuners needed if different channels 
are to be watched and recorded at the same time—a basic expecta-
tion carried over from analogue VCRs. These are not trivial sums, and 
still virtually none of the receivers currently available includes an 
Application Programming Interface (API) like the Multimedia Home 
Platform that would enable the more sophisticated kinds of interac-
tive content that were another of DTTV’s selling propositions.

A cheap receiver, much advocated by the supporters of early 
switchover, means less features, less benefits from DTTV and less 
reason to buy at all. Where there has been a clear value proposition, 
like the third commercial TV channels in Tasmania and Mildura/
Sunraysia, anecdotal evidence suggests cheap set-top boxes have 
dominated sales of digital receivers. Generally, however, DTTV is 
being smuggled into Australian homes inside or alongside other 
devices—integrated digital TV sets (53 per cent of all digital receiver 
sales in the December 2006 quarter)44, other widescreen and high-
definition sets, or set-top box/personal video recorder (PVR) 
combinations—in the same way the UHF reception capacity needed 
to watch the SBS in the 1980s initially found its way into many 
Australian homes inside VCRs. This might not be so powerful an 
inducement to convert second and third sets in households as it has 
been for main sets. It also locks consumers into a larger upfront cost 
for a multi-function device, which might discourage upgrading as 
digital reception technology improves, thus compromising the long-
term potential of the DTV transition. Cheap set-top boxes and 
integrated products reduce or render invisible the costs of digital 
conversion for today’s consumers, but only at the risk of also reducing 
the long-term benefits of the whole analogue–digital transition.

Governments in the UK and New Zealand acknowledged the 
cost of new content by general or targeted increases in funding for 
public service broadcasters. Australia required minimum levels of 
high-definition programming to be funded by the broadcasters.45 
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From early 2004, east coast regional commercial TV operators were 
required to broadcast minimum numbers of local news and weather 
bulletins, local community service announcements and, if requested 
by emergency service agencies, emergency warnings. This require-
ment was given legislative force as part of the liberalisation of media 
ownership restrictions in 2006.46 It was, however, only indirectly 
related to the digital conversion process. Initially imposed in response 
to public concern over the closure of TV news bureaux in several large 
regional centres, it was an effort to prevent a reduction in program-
ming already available in analogue, rather than a requirement for an 
improvement in programming to be made available in digital. 
Interactive content in Australia is receiving some small government 
funding support through the Australian Film Commission, though 
this is not specifically tied to DTTV.47 Without targeted funds or regu-
latory requirements, terrestrial broadcasters have shown limited 
interest in expensive interactive applications. Innovation in this area 
has come primarily from subscription broadcasters, whose control of 
their customers’ set-top receivers greatly simplifies the writing of new 
applications.48

Industry Attitudes
Incumbent broadcasters’ attitudes to DTTV have had a marked 
impact on policy debates and progress towards switchover. These 
have been strikingly different in the two markets where free-to-air 
television is dominated by public service broadcasters (the UK and 
New Zealand) and those where it is dominated by commercial broad-
casters (the United States and Australia). The BBC has led DTTV in 
the UK, and TVNZ is positioned to do the same in New Zealand. In 
the United States and Australia, DTTV is not being led at all. The frag-
mented and competitive free-to-air industries in these countries 
worked together well enough to make the political case for beginning 
DTTV, but they have been unconvinced of the business case for 
aggressively developing and marketing it, and unwilling or unable to 
cooperate sufficiently to launch a compelling product for consumers. 
This is not just because of the relative power of the public service 
broadcasters. It also reflects the particular capabilities of digital 
transmission. The ability to provide more content streams, in dif-
ferent formats, at a range of different production values, in order to 
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make archives accessible online and reduce viewers’ dependence on 
broadcast schedules is a boon to broadcasters with public service 
missions. But it is a mixed blessing for commercial operators trying 
to reach the biggest possible audiences at every moment of the day.49 
DTTV has made powerful public service broadcasters stronger, but 
weak ones have struggled to take advantage of it. The leading role 
being played by the BBC and the role planned for TVNZ are also a 
product of political timing cycles. Post-Thatcher administrations in 
Britain helped re-energise public service broadcasting for the digital 
age, and the post-Lange/Douglas Labour Party in New Zealand was 
itching for a chance to reinsert the public into its publicly owned TV 
service. In Australia, by contrast, the Liberal/National Coalition’s 10 
per cent cut in the ABC’s annual budget soon after winning office in 
1996 showed it was unlikely to give public broadcasters a leading role 
in any new media developments, though a different government 
might not have behaved any differently. As in the United States, the 
close relationship between local commercial television stations and 
local politicians, and between national politicians and national net-
work operators, has ensured that the industry’s slow progress with 
digital has been matched by the government’s.

On the other hand, changes in the communications market have 
launched new players into policy debates with different perspectives 
from those of incumbent broadcasters. The flexible capacity offered by 
digital transmission turned broadcast spectrum into a resource that 
could be put to many other uses, attracting the interest of telecommu-
nications companies, especially mobile operators, and the IT and 
internet industries. In the United States, these new interests organised 
themselves into a ‘High Tech DTV Coalition’ that strongly supported 
full switchover.50 The privatisation of transmission providers in 
Australia and the UK created new entities with a big stake in DTTV 
policy. That development has been made even more significant by the 
acquisition of the biggest broadcast transmission providers in Australia 
(Broadcast Australia) and the UK (Arqiva, whose parent company 
acquired its main transmission rival National Grid Wireless in April 
2007) by Macquarie Communications Infrastructure Group.51 In New 
Zealand, continuing state ownership of the broadcast transmission 
provider Kordia, as well as TVNZ, means the maker of policy about 
DTTV still has a direct financial interest in the outcome.
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X-Factors
Political support for the whole politically risky transition to digital TV 
in the United States was underwritten by the revenue anticipated 
from auctioning vacated spectrum, but congressional resolve was 
cemented by two events occurring after the initial policy was set. 
Deficiencies in the communications systems used by public safety 
agencies like firefighter, police and ambulance services, especially 
the interoperability of wireless networks, were exposed by the 
September 2001 terrorist attacks on the World Trade Centre52, and 
again by the emergency response to Hurricane Katrina in August–
September 2005. More than a fifth of the 108MHz (UHF channels 
52–69) being cleared has now been allocated for public safety to help 
remedy these problems. In addition, up to US$1 billion from the auc-
tion proceeds is being used for a program of grants administered by 
the Department of Homeland Security to assist public safety agen-
cies to acquire, deploy and train for interoperable communications 
systems using the vacated spectrum. This can be interpreted as a 
long-delayed victory for companies like Motorola that argued in the 
1980s for some television spectrum to be reallocated to alternate 
uses.

The money will be channelled through a Digital Television 
Transition and Public Safety Fund, established under the same legis-
lation approved in early February 2006 that reset the date for digital 
switchover. This fund will also be used to pay for the DTTV coupon 
converter program discussed below; to fund temporary transmission 
facilities to deliver DTTV to the New York City area, following the 
destruction of the equipment previously housed on the World Trade 
Centre and pending permanent facilities on the ‘Freedom Tower’ (up 
to US$30 million); and to help eligible low-power TV stations to 
acquire digital transmission equipment (up to US$65 million) and 
low-power analogue TV broadcasters who retransmit broadcast sig-
nals to purchase digital–analogue conversion equipment so that they 
can still operate once the incoming signals are all digital (up to US$10 
million).53 Congress’s confirmation of a single ‘hard’ date for ending 
analogue transmission by high-power stations across the whole 
country, which simplifies the reallocation and speeds up the delivery 
of new services, and the fixing of an early date by which the auction 
proceeds must be deposited into the fund (30 June 2008), can also be 
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seen partly as a response to the urgent need for new public safety 
systems generated by 9/11 and Katrina.

The single national date for shutting down analogue in early 
2009 will, if met, transform the United States from laggard to leader 
in the DTTV transition. ‘X-factors’ have clearly played a major role, 
powerful enough to overcome the structural bias ‘in favour of the 
status quo and against large scale reforms’ that Galperin notes as a 
feature of the organisation of the state in the USA, and which he con-
trasts with the remarkable capacity for radical reform demonstrated 
under Britain’s ‘quintessential party government model’.54

The Future
The widely varying status of the DTTV transition in the four coun-
tries means big differences in their immediate policy and industrial 
challenges. Likely developments can be assessed across the same 
four areas as the experience to date: the nature of television and the 
development of other media; the benefits and costs of digital trans-
mission; industry attitudes; and X-factors. This final section 
concentrates on the future in the two least-developed digital TV 
markets, Australia and New Zealand.

TV and Other Media Developments
As switchover occurs in some places around the world, governments 
and parts of industry are increasingly anxious not to be left behind. 
But they do not want to be left behind in other areas of communica-
tions either. Although they want to encourage take-up of digital TV to 
ensure ongoing access to television, they are already interested in 
new kinds of communications services that might use DTTV capacity, 
vacated analogue spectrum, or different infrastructure like fixed 
broadband and satellite. This is telecommunications as well as broad-
casting. The main players and the industrial and policy history are 
different, but the politics is just as intense. DTTV is a concrete test of 
convergence between these sectors, both as a business opportunity 
and a policy challenge. The policy priorities across all areas of 
communications are also likely to be fluid. Galperin argues that dig-
ital TV policy in Britain and the United States was shaped by different 
imperatives at different times. In the 1980s, the international com-
petitiveness of consumer electronics manufacturers dominated, and 
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in the early 1990s, it was the successful participation in the informa-
tion society. Later in the decade, spectrum recovery and fiscal stability 
became the issues.55 To these, Starks adds maintaining a place for 
terrestrial transmission and reception in a world of expanding satel-
lite, cable and broadband telecommunications, to preserve the local 
cultural, linguistic and war-time communications capabilities of 
public service broadcasters.56 The rationale for switching off ana-
logue TV may continue to shift before this long and large project is 
complete.

Efforts to increase digital take-up will include the carrot of 
expanding services and the stick of technical requirements for 
receivers. The New Zealand Government announced the extra TVNZ 
channels at the outset, and the late 2006 policy changes in high-defi-
nition-centric Australia included allowing incumbent broadcasters 
to progressively introduce multi-channels. From early 2007, com-
mercial broadcasters were able to transmit separate programs on 
their standard-definition and high-definition digital streams. This 
effectively meant a second channel for each of the commercial broad-
casters in most areas, although not much has been done with the 
capacity yet. A third will be allowed in 2009. Restrictions on the ABC 
and SBS, who were already able to offer limited multi-channel serv-
ices, were lifted altogether. The two sets of frequencies that were 
offered for the uncertain purpose of ‘datacasting’ in the biggest mar-
kets several years ago, but which were then withdrawn after limited 
industry interest, will be re-tendered. One will be available for serv-
ices awkwardly crafted to deliver something between datacasting and 
television to fixed receivers in homes. The other will be used to 
transmit television services to mobile receivers using the Digital 
Video Broadcasting-Handheld (DVB-H) standard. The latter may 
encourage the take-up of ‘digital TV’, but not the in-home receivers 
necessary to hasten switchover.57 In the UK, the number of channels 
available from Freeview has expanded and subscription services have 
been offered over the DTTV platform for several years, though not as 
part of Freeview itself.58 BSkyB is discussing plans to launch a pay-
per-view service over the DTTV platform with Ofcom59, and the BBC 
and free-to-air broadcasters want most of the vacated analogue 
spectrum to be allocated for high-definition DTTV services.60 DTTV 
will continue to be a combat zone occupied by the rival forces of 
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preservation, adaptation and obliteration, preaching different visions 
of what television is, what it is becoming and what it, and the spec-
trum used to deliver it, could be.

These same forces will also be fighting about broadband, a 
battle with unpredictable consequences for DTTV. In Australia, this 
fight intensified early in 2007 when the Labor opposition announced 
it would establish a public–private partnership to build a Fibre-to-
the-Node (FTTN) network reaching 98 per cent of all Australians. 
Telstra had been arguing with the competition regulator for some 
time about the terms of access to any such network, and a separate 
proposal was developed by a group of its competitors.61 Labor’s 
announcement and Telstra’s focus on the FTTN network in its extraor-
dinary public campaign against the telecommunications-specific 
competition laws in the Trade Practices Act 197462, turned an arcane 
regulatory dispute into a major public issue. The government’s con-
cern about the electoral appeal of Labor’s sketchy plan was shown by 
a stream of media releases that attacked it and everything else the 
Opposition said or didn’t say about digital communications. It also 
demanded improved methodologies for assembling the Organisation 
for Economic Co-Operation and Development (OECD) data that 
Labor (and Telstra!) argues shows Australia to be a broadband back-
water.63 Clearly, this positive plan for better broadband was thought 
to have made a deeper impression on voters than Labor’s announce-
ment, as part of a package of proposed budget cuts, that it would 
withdraw public funding for the body set up to oversee the switch-
over to digital TV.64

This stoush over broadband shows that Australian politicians 
think communications policy still matters to voters, even without 
Telstra privatisation left as an issue dividing the major parties, as at 
recent elections. It might also suggest that, although the digital future 
matters to voters, the free-to-air television industry’s late 1990s ver-
sion of it might not be wholly indispensable to all politicians. The era 
of bipartisan support for the main elements of digital TV policy might 
not last forever. While no-one should underestimate the scale or 
intensity of the potential fall-out from blunders over analogue switch-
off, getting broadband and its successors right in the twenty-
first century—the communications policy question now perceived as 
The Future, and which is The Present for an increasing number of 
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businesses and households—may be as important as not getting dig-
ital TV wrong was in the late 1990s. Broadband might also mark a shift 
in the relative power of different communications companies. 
Government ownership of most telcos in the past has constrained and 
disguised the scale of their political influence, beside the more obvious 
and newsworthy activities of private media moguls. But privatisation 
has freed them, liberalisation has galvanised them and, on the evi-
dence of Telstra’s nowwearetalking.com.au, the internet has 
empowered them to wade into politics as deeply as any newspaper or 
TV mogul. If they are prepared to withhold investment in critical infra-
structure in ways that lead to governments being pilloried, they will 
be every bit as powerful as the television networks whose nightly news 
bulletins have made and broken political perceptions for decades. 
Finally, as a rival carrier for some of the sorts of services digital TV 
promised, an FTTN network should be an important factor in deci-
sions about how much analogue TV transmission infrastructure to 
replicate in the few areas where digital facilities are not already oper-
ating, what to do with the vacated spectrum, and perhaps how much 
of the DTTV infrastructure to upgrade when the time for that arrives.

Benefi ts and Costs of Digital Transmission
The shift in emphasis already apparent in the United States and the 
UK, from the benefits of digital to the costs of retaining analogue, is 
likely to occur in Australia and eventually in New Zealand once ter-
restrial digital services commence. Fearful of a consumer backlash, 
the rationale for full switchover will acquire new rhetoric. Just as ‘ana-
logue shutdown’ became ‘digital switchover’, Digital UK now says the 
whole process not only makes TV transmission more technically effi-
cient and ensures the UK ‘continues as a world leader in broadcasting’, 
but, by allowing more people to receive DTTV, ‘makes TV fairer’. The 
US Department of Commerce’s (NTIA) consumer brochure explaining 
the digital TV transition highlights the allocation of some vacated 
spectrum to firefighters and police.65 In Australia and New Zealand, 
timetables will be determined and announced to get manufacturers, 
retailers, broadcasters and consumers thinking about ‘how’ rather 
than ‘when’ or ‘why’.

Governments will recalibrate the benchmarks they insist are 
met before analogue transmission can be switched off. The United 
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States and the UK show how this is likely to be done. Both abandoned 
the idea of minimum levels of digital take-up (85 and 95 per cent 
respectively), and are instead implementing programs that make 
subsidies available to certain classes of people or households to 
enable them to receive digital services. These governments are 
placing their faith in promotional campaigns to ensure consumers 
are aware of switchover, and of the availability of cheap receivers for 
all and subsidies for at least some consumers, to minimise the 
number who notice the shutdown of analogue transmission. The cru-
cial issues for the design of subsidy programs are about who can get 
support, how much and what can they do with it. The United States is 
making support available to every household but only for very lim-
ited purposes and for a short time. A maximum of two US$40 coupons 
will be available to every household to enable them to buy up to two 
digital set-top converters. Applications have to be made between 1 
January 2008 and 31 March 2009. Coupons will be valid for only three 
months and cannot be renewed, traded or combined. The assistance 
will cost at least US$990 million, and up to US$1.5 billion.66 In the 
UK, a wider range of assistance is being offered to a limited group. 
Most people aged seventy-five or over, or with significant disabilities 
or registered as blind or partially sighted, are eligible. Assistance will 
be available to provide and install equipment to convert one TV set, 
plus some follow-up support. The administrator of the scheme is 
required to determine the most cost-effective form of assistance in 
each case. This could be a Freeview or other set-top converter, an 
internal or external aerial (which might be a satellite dish), a sub-
scription to a pay TV service or something else. Assistance will be free 
to the poorest households. Other eligible households will have to pay 
‘a one-off modest fee’. Over the six years from 2007/08 to 2012/13, 
£603 million has been allocated to the scheme.67

Australia and New Zealand will both face difficult decisions 
about how to make free-to-air digital TV available to households 
beyond the reach of the currently planned DTTV services. For New 
Zealand, the choice will be whether or not to extend the DTTV rollout 
to reach any of the 25 per cent of the population who will only be 
able to receive free-to-air DTV in the initial (and perhaps only) phase 
by satellite. For Australia, the choice will be whether or not to shrink 
the geographic reach of analogue free-to-air terrestrial television, 
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which has been expensively expanded in recent years under a gov-
ernment ‘black spots’ program. The UK provides an important 
precedent for this choice. There, introducing digital transmission 
from just 7 per cent of transmitter sites (80 out of 1154) enabled 73 
per cent of the population to receive DTTV. The remaining 93 per 
cent of sites are needed to get DTTV to the additional 25.5 per cent of 
households that will ensure digital coverage approximates analogue’s 
coverage of 98.5 per cent of the population (it will not be exactly the 
same 1.5 per cent of households missing out on terrestrial coverage). 
The decision was taken to proceed with the introduction of digital 
transmission from all sites, ‘partly because it provides wider choice 
and simplifies the message of communicating switchover to the 
public’. Satellite pay TV provider BSkyB argued it was more econom-
ical to convert only 200 to 500 of them and get viewers who would 
have been served by the others to switch to digital satellite. BSkyB 
argued that subsidies paid to individual consumers to ensure no-one 
is left without access to digital terrestrial TV are actually interven-
tions in the wider market for all forms of digital TV that encourage 
take-up of an inferior form of it. The Commons Committee thought 
that, in the absence of more detailed published analysis, the case for 
converting all transmission sites to digital remained ‘open to dispute’, 
and recommended the government provide more information on the 
cost of conversion as a function of population covered.68

In Australia, satellite already has a small but clear place in the 
structure of free-to-air television transmission, but large amounts of 
government money have recently been spent expanding analogue 
terrestrial coverage. This is in addition to the amounts spent directly 
on national broadcaster digital infrastructure, and subsidising com-
mercial broadcaster digital infrastructure through licence fee rebates 
(see Table 11.3). When a domestic satellite system was launched in 
the 1980s, a new form of Remote Commercial Television Licence was 
created that authorised commercial television services to be deliv-
ered to remote audiences, often for the first time. Some households 
receive services direct from the new satellite and others from terres-
trial retransmission facilities supplied by the licensee or local 
‘self-help’ organisations. The ‘black spots’ program that ran until 
2005, under which the federal government financed new or replace-
ment analogue transmitters, and a continuing program to expand 
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SBS coverage, reduced the number of viewers relying on direct-to-
home satellite transmission.69 But these programs delivered analogue, 
not digital TV, unlike the direct-to-home satellite transmissions, 
which have long been digital.

Having solved yesterday’s problem in many of the smallest mar-
kets—good quality, cheap analogue TV reception—it is unclear 
whether terrestrial transmission is now the right technology to deliver 
the next generation of TV to them. Even with licence fee rebates, it 
has proved impractical to offer to these markets the full range of 
DTTV services available in large markets, including HDTV, and the 
value of vacated spectrum is minimal, given its less dense use in 
these areas. Satellite may be a more economic way of delivering a 
high-capacity digital video service to many viewers than is acknowl-
edged by the current policy model, which is driven by the political 
imperative of replicating terrestrial analogue coverage throughout 
the country.70 This debate may also be affected by the reach of any 
FTTN or wireless broadband networks.

Industry Attitudes
An important influence on industry attitudes to the digital transition 
might be changes in the ownership of big media companies. In 
Australia, that might especially include those enabled by recent 
changes to laws. New television owners may adopt different strate-
gies, either because they see the future differently or because they 
control different portfolios of assets, and governments may be less 
sensitive to their views, especially if television audiences decline. 
Almost as soon as the new laws were passed, Australia’s two top-
rating television networks, Seven and Nine, were sold into 50/50 joint 
ventures between their previous owners and overseas private-equity 
firms. Nine’s parent later sold a further 25 per cent.71 The largest 
investor in the third network, CanWest Global Communications, 
searched unsuccessfully for a buyer for its stake72, although it found 
one, the Australian private-equity firm Ironbridge Capital, for its New 
Zealand commercial TV and radio operation CanWest MediaWorks.73 
Online newsletter crikey.com.au suggested that three of Australia’s 
biggest media moguls were being ‘replaced largely by cost-cutting 
private-equity owners whose interest in the Australian fourth estate 
is based entirely on their ability to flip their new properties at even 
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higher prices’.74 Heavy investment in technical and programming 
innovation to capitalise on the potential of digital transmission may 
not be a priority.

Different kinds of owners, however, have different interests in 
DTTV. The platform has always mattered more to the Seven Network, 
shut out of Foxtel, than it has to the PBL-controlled Nine. Indeed, one 
could suggest that the lucklustre deployment of DTTV in Australia 
has already owed much to the era of PBL’s common ownership of 
Nine and 25 per cent share in Foxtel. But with Nine now controlled by 
a private-equity firm and no longer the dominant local TV network, 
Seven’s attitude to DTTV may influence the whole platform in 
Australia much more powerfully, particularly its new partnership 
with TiVo.75 News Corporation’s attitude and decisions are likely to be 
especially important in New Zealand, where it acquired the Prime 
Network in early 2006 to showcase the programs and channels avail-
able on its Sky pay service, and to offer delayed free-to-air coverage 
of major sports in primetime.76 It already controlled a lot of UHF 
spectrum, which it still uses to deliver a limited-channel pay TV 
service to the declining number of customers who have not switched 
to satellite. This gives News a direct stake in the shutdown of ana-
logue TV. Sky’s acquisition of Prime positions free-to-air TV as a 
promotional vehicle for pay TV, in the same way Sky has used its news 
and sports news channels on Freeview in Britain. That strategy might 
motivate further acquisitions in Britain, where there is speculation 
Murdoch will do a deal with RTL to swap his large but not controlling 
stake in ITV for control of Five.77 It might also be relevant in Australia, 
where he holds 25 per cent of the dominant pay TV operator Foxtel 
and 50 per cent of its main supplier of premium sports, and is no 
longer prevented from owning TV stations as well as newspapers in 
the same market. A subscription operator acquiring a free-to-air net-
work primarily to promote the pay service might make very different 
decisions about developing the DTTV platform from one focused 
solely on DTTV. Interactive applications and PVR capability might be 
developed largely as teasers for the premium-quality services and 
functionality available through pay TV. If Murdoch’s activities in the 
United States are a guide—the acquisition of MySpace and the sale of 
the satellite pay TV operator DirecTV, while retaining the Fox free-to-
air TV network—yet another approach to the relationship between 
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different forms of digital media might be underway, along with new 
means for communications companies to press themselves into the 
service of politicians.78

X-Factors
More dramatically, influential existing media owners like Murdoch 
might expire at the controls. The death of Kerry Packer was always 
likely to have a profound impact on the future of the medium in 
Australia.79 The media ownership and digital TV legislation passed 
less than a year after it happened in December 2005 was still very 
favourable to the interests he bequeathed, but James Packer has now 
virtually removed the family from the free-to-air medium his grand-
father and father dominated for half a century and the political 
influence of other media seems likely to grow. It may be harder for 
tomorrow’s television proprietors to co-opt parliamentarians to help 
craft the media future into the shapes they most desire. A change of 
government in Australia at the federal election due in late 2007 would 
also establish new relationships between media proprietors and min-
isters. Fresh perspectives on the roles of what are often caricatured as 
old and new media might be brought by a different generation of 
leaders. More distant, less predictable things might also have an 
impact on the future of DTTV, as 9/11 and Hurricane Katrina have 
already demonstrated, and as the two world wars did on the develop-
ment of radio and television. Climate change might bring more 
critical scrutiny to communications policies that render large quanti-
ties of electronic equipment unusable, or that encourage higher 
electricity consumption to power larger screens and more equipment 
left permanently in standby mode. Abundance might become a more 
ambiguous promise. But climate change might also increase scrutiny 
on air travel and the movement of physical goods, encouraging 
greater use of communication as a substitute for transport, and accel-
erating demand for all sorts of devices to be linked and managed 
through wireless networks that use vacated spectrum.

Conclusion
Despite common global policy visions and rhetoric, DTTV has 
evolved differently in different places and at different times. Initial 
planning proceeded on the basis of an assessment about benefits 
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and costs that was intuitively attractive but never rigorously demon-
strated. The analysis that was later done, like any business case for new 
media services, was fraught with uncertainty. While it was used to jus-
tify the eventual shutdown of analogue transmission, it was most 
convincing in making the lesser case that once DTTV was launched 
using a simulcast model, the case for switchover would become over-
whelming. The whole process would acquire momentum for 
policymakers worried about falling behind international trends, for 
equipment manufacturers and content producers looking to exploit or 
develop global capabilities, and for consumers, increasingly aware 
that analogue-only receivers would become redundant. The emphasis 
has now shifted from explaining the rationale for the whole transition 
to the timetable for analogue shutdown. The policy goal is now more 
about switching off analogue than getting the best from digital.

The experience with DTTV in the markets examined in this 
chapter shows the impact of digital media other than DTTV, espe-
cially DVD and high-speed internet or broadband, and of highly 
unpredictable factors outside the normal compass of media policy, 
like 9/11 and Hurricane Katrina in the United States. It also shows 
that the costs of the transition were initially underestimated, espe-
cially consumer costs in some markets. Incumbent broadcasters were 
generally given central roles in the digital transition, but they have 
approached the task differently. The commercial broadcasters that 
dominate free-to-air television in the United States and Australia 
have been cautious, but the public service broadcaster that domi-
nates the medium in the UK, cashed up with an increased licence fee 
for the purpose, has been enthusiastic. New Zealand, whose free-to-
air television industry is unusually dominated by a state-owned 
commercial broadcaster, wants to follow the British rather than the 
American or Australian precedents.

In the markets where DTTV policy was set earliest, it was heavily 
shaped to achieve broadcasting goals, although the internet and 
information policy provided important context. DTTV policy now is 
increasingly being affected by other communications issues, espe-
cially broadband and mobile communications, and the companies 
proposing to build new networks to offer improved forms of them. 
Some of the broadcasters who most influenced the early DTTV 
decisions in Australia are leaving the game, perhaps for good, and the 
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strategic directions and influence of their successors are not yet clear. 
In 1998 and 2000, Australian TV broadcasters argued their medium 
had to go digital because all other media were about to. In 2007, the 
medium’s former king has decided that, digital or not, it is no longer 
the place to be—at least for the time being.
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Chapter 12

An Analogue ‘House of Cards’ in the Digital Era

The Shifting Structures of Television Broadcasting 
Policy in Australia

Jason Bosland  1

And you know we have a Minister that’s been standing up 
for the last six months saying we’re going to consult with 
everyone, we’re going to get everyone together, and we’re 
going to come up with something that everyone can agree 
to. Well, there is no such media policy. There’s never been 
one, and there’s certainly not one now. People are more 
divided than ever, so I think our policy process leaves a lot 
to be desired.2

Introduction
Media policy formation in Australia has always been a prickly thorn; 
policy decisions rarely, if ever, meet with undivided approval.3 The 
latest round of media reform is no exception. The federal govern-
ment’s 2006 suite of reforms received mixed reactions: for example, 
the relaxation of foreign and cross-media ownership restrictions 
was heavily criticised by public interest advocates and academics 
on the grounds that it would further consolidate incumbent media 
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interests4; at the same time, the commercial free-to-air networks 
launched a very public campaign against threats posed by the gov-
ernment’s reform of the anti-siphoning regime.5

These reactions indicate two things about media policy: first, 
that it is ‘hard’; and second, that it cannot, at least in this instance, be 
explained as simply reflecting dominant incumbent power.6 The 
latter observation is contrary to the emphasis, both anecdotally and 
in much academic commentary, on past media policy outcomes as 
dictated by the demands of powerful media proprietors. The ‘media 
mates’ analysis of policymaking7, for example, emphasises the close 
relationship between Australia’s dominant media (namely, Packer’s 
Publishing and Broadcasting Ltd and Murdoch’s News Ltd) and 
leading political figures on both sides of the political spectrum.8 
Similarly, interest-group perspectives, which emphasise the relative 
bargaining strength of various interest groups in lobbying for their 
preferred policy options, consider the influence of the Packer/
Murdoch stable to be much greater than that of other competing 
interest groups. But while these theories are useful in underscoring 
who has the power to shape policy, this is only part of the policy-
making story. As explored in this chapter, media policy formation is 
more complex, and is likely to get increasingly so as new technolog-
ical opportunities arise.9

One particular criticism of the ‘media mates’ and interest-group 
perspectives is the insufficient attention given to the structural influ-
ences on policymaking.10 Structures, here, are the various institutional, 
ideological, economic, technological, regulatory and normative 
arrangements/environments that determine the practical bounda-
ries of policymaking. While the structural analysis of policymaking is 
not without criticism11, it nevertheless provides a sophisticated and 
useful tool for policy analysis. It can help explain, for example, why 
some individuals have more influence over policy formation than 
others. Thus, as explained by Hernan Galperin, ‘power is not an 
inherent property of the different political actors, but rather a rela-
tional variable—a function of certain institutional arrangements that 
make policymakers more receptive to certain demands and ideas 
than others’.12 And, not only can these structures, or ‘institutional 
arrangements’ as put by Galperin, explain the varying degrees of 
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influence on policymaking. They can also help explain how and why 
policies differ over time and between jurisdictions.13

The purpose of this chapter is to consider the structural con-
straints on media policy formation in Australia. In particular, it pays 
attention to the ways in which technology, the central structural 
determinant of media policy formation, affects how media policy is 
made, who has power to shape it and whose interests are catered for. 
It explains how these constraints have resulted in a regulatory envi-
ronment in Australia which is characterised by a series of trade-offs 
between privileges and obligations. It also describes how new digital 
technologies—digital television and broadband—undermine the 
current regulatory arrangement by removing technological barriers 
to entry. This, it is argued, is likely to result in a change to the way in 
which broadcasting policy is made. The final section considers the 
recent media reforms in Australia and argues that this round of 
reform indicates that technological change may already have led to a 
change in the policymaking process.

Structural Analysis of the Quid Pro Quo of Broadcasting 
Policy in Australia
Policy outcomes can be seen as a manifestation of structural con-
straints. This is because structures limit the possibilities for action by 
policymakers; that is, in any given policy environment, the scope of 
policy formulation is limited by the nature of the structures present. 
This section explores how structures have shaped broadcasting policy 
in the Australian context.

Some of the more obvious structural factors reflected in broad-
casting policy in Australia (and elsewhere) include:

• technology
• ideology (in terms of the normative orientation of broadcasting 

policy)
• economics
• geography and population
• politics, including the actual and perceived political infl uence of 

broadcast media on voting decisions and constituent demands.
Each is discussed in turn.
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Technology
Two significant technical features of broadcasting over the electro-
magnetic spectrum have shaped how its use is regulated. These 
features are well known. First, electromagnetic spectrum, including 
that assigned for carrying television signals14, is a scarce resource. 
The limited nature of the spectrum has meant that governments have 
been required to regulate access to the spectrum through the issue of 
broadcasting licences. Without a scheme of licence allocation, it is 
argued that transmissions would become garbled as competing 
broadcasters attempt to transmit signals over the same frequency—
with the ultimate effect that no-one would be heard amid the 
‘cacophony of competing voices’.15 The second technological feature 
is that ‘broadcasting’, by definition, is a point-to-multipoint tech-
nology: if the public has suitable reception equipment, a single 
television or radio transmission can be received by a mass and wide-
spread audience.

Ideology
These two features of broadcasting technology mean that those who 
have access to the broadcasting spectrum have a privileged capacity 
to communicate on a mass scale to the public. This has given rise to 
the normative ideological goal of broadcasting in the ‘public interest’. 
Governments around the world regulate broadcasting to achieve var-
ious social, cultural and educational goals, and to minimise the 
dissemination of harmful material. The notion of public interest 
broadcasting is normally traced to the British broadcasting system, 
where John Reith (later to become Lord Reith), the general manager 
of the British Broadcasting Company, considered broadcasting so 
valuable and precious a resource that it should be conducted under 
strict public interest guidelines16—in particular, with a view to pro-
viding a service to ‘inform, educate and entertain’.17 The public 
service philosophy, or ‘public service broadcasting’, has remained an 
enduring feature of UK broadcasting policy; it has influenced both 
the content and structure of private and public terrestrial broad-
casting in that country. It has also provided an archetypal model for 
other broadcasting systems around the world.18 In Australia, the 
‘public interest’ orientation of television broadcasting is reflected in 
matters such as Australian content and children’s programming 
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obligations, the national broadcaster’s public interest obligations in 
their respective charters, and the objects of the broadcasting regula-
tory scheme under the Broadcasting Services Act 1992 (Cth).19

The other ‘strand’ of ‘public interest’ broadcasting regulation 
relates to media diversity. This is premised on the belief that a demo-
cratic, mediated society requires a plurality of media outlets.20 
Traditionally, media diversity has been achieved in a number of dif-
ferent ways: content diversity, structural diversity and ownership 
diversity. Content diversity relates to the range of content broadcast 
on television. This type of diversity is currently achieved in Australia 
through content regulation, noted above. Structural diversity, on the 
other hand, relates to the provision of different types of services—for 
example, national broadcasters, commercial broadcasters and sub-
scription broadcasters. The third approach to diversity, ‘ownership 
diversity’, requires that privately owned media outlets be subject to 
measures design to avoid consolidation of ownership. In Australia, 
consolidation is avoided through various cross-media ownership 
restrictions.21

Economics
The technology of television broadcasting also raises certain eco-
nomic implications which act as structural constraints on 
policymaking, at least in relation to commercial broadcasting. First, 
broadcasting entails high barriers to entry, including extremely high 
costs of establishing broadcasting infrastructure, and is characterised 
by economies of scale in both the production and distribution of 
television programming.22 This means that power easily becomes 
consolidated in the hands of a limited number of established players. 
Commercial broadcasting is, in this sense, a natural oligopoly.23 The 
second economic implication of commercial broadcasting relates 
directly to the advertiser-funded free-to-air business model. Free-to-
air broadcasters sell audiences to advertisers. The greater the 
audience share, the more a broadcaster can charge for advertising 
time. Audience share is determined by: (1) the total number of chan-
nels/licensees; and (2) the popularity of screened programming 
compared to programming on competing channels. However, audi-
ences are, generally speaking, a finite resource: there are only so 
many potential viewers within each transmission area. An increase in 
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the number of channels in any given licence area will result in a frag-
mentation of audience share and, consequently, much higher 
per-audience programming costs. This means that there is a limit to 
the number of advertiser-supported free-to-air commercial channels 
that can operate at a profit in each broadcasting market.24

Geography and Population
This, however, is where geography and population play a crucial role 
in determining national broadcasting policy. Due to a dispersed geog-
raphy and relatively small population, it can be assumed that Australia 
has the capacity to support far fewer advertiser-funded broadcasters 
in each licence area than in comparable jurisdictions, such as the UK.25 
In this sense, geography and population, combined with the tech-
nology of broadcasting, directly dictate its economics. Geography and 
population, however, also have broader implications as to how public 
interest goals, particularly media diversity, can be achieved. Fewer 
services would, at least ostensibly, have a negative impact on diversity.

Politics
The last ‘obvious’ structural determinant of policymaking is politics. 
This structural constraint arises in two related ways. First, govern-
ments clearly have a vested interest in maintaining the ability to 
reach mass audiences with their political messages by limiting the 
number of broadcasting channels. Second, the power of the broad-
cast medium to influence political decision-making means that 
successive governments have had, and continue to have, a vested 
interest in ensuring that the regulatory environment suits existing 
broadcasting interests. Understanding the importance of favourable 
media coverage to political longevity, successive governments have 
engaged in reform processes which either reinforce the status quo 
(inaction), or which further entrench the existing positions of pow-
erful media proprietors.26 Thus, ‘[m]edia owners and politicians are 
traders in power; each group at times needing a dash of the other’s 
influence to enrich its own’.27

The Quid Pro Quo
These structural determinants have resulted in the so-called ‘trade-
off’ or quid pro quo approach to broadcasting regulation, with the 
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whole regulatory arrangement built up around trade-offs between 
obligations and privileges.28 Under this approach, broadcasters are 
protected against new market entry (and hence competition) in 
exchange for meeting certain public interest obligations, including 
Australian and children’s programming quotas and rules relating to 
media diversity.29 The argument is that the protection of broadcasters’ 
revenue streams provides an ‘investment engine’ for culturally and 
socially valuable production and distribution of Australian content.30 
This balancing of obligations and privileges has meant that the regu-
latory approach to broadcasting in Australia has a number of distinct 
features:

• First, the structural factors, refl ected in the quid pro quo, 
entrench a policy ‘house of cards’, such that removal of one of 
the structures may result in the whole policy regime collapsing.

• Second, this ‘house of cards’ has resulted in a certain amount of 
policy paralysis as successive governments avoid disturbing the 
fi ne balance of the existing quid pro quo.31

In other words, the cumulative effect of the existing structural 
constraints is a policy system which is closed and unresponsive to 
change. Indeed, successive governments have avoided disturbing the 
quid pro quo arrangement by resisting or holding at bay any change 
to existing structures. This is particularly so in relation to technology, 
where government has sought to impose artificial technological 
structures purposefully to limit the impact of technological change. 
One area where this is particularly evident is the government’s past 
reluctance to embrace subscription television.

Subscription television was resisted in Australia until the early 
1990s. This was despite numerous official inquiries recommending 
the introduction of pay TV without delay.32 However, as Tom O’Regan 
notes, the reluctance to introduce pay TV in Australia was not neces-
sarily about a failure in policy, but a tendency of the government to 
take note of the incumbent broadcasters’ concerns about pay TV 
eating into their markets.33 Its introduction in Australia was for a long 
time blocked due to the lobbying power of the commercial networks. 
It has been argued that the government was concerned about polit-
ical retribution from Packer if they were to introduce a fourth 
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commercial television licence or permit the commencement of a 
subscription television service.34 This reluctance was formalised in 
1986 by the issue of a moratorium on the introduction of pay TV 
which lasted until October 1992. Numerous arguments were 
advanced to justify this moratorium—that there was no public 
demand, that it would draw away important programming from free-
to-air television, and that it would have a negative impact on the 
overall levels of Australian content. The bulk of opinion, however, 
according to Rodney Tiffen, was that ‘pay TV could damage the 
quality of free-to-air services, while delivering few benefits of its 
own’.35

The willingness of the government to engage in microeconomic 
reform in the early 1990s culminated in a determined policy to reform 
the broadcasting and telecommunications sectors. Within the 
broader pursuit of deregulatory reforms there was a realisation that 
the future of an information-based economy rested with the telecom-
munications sector, and that ‘value added’ services, such as pay TV, 
were required for this sector to grow.36 By yielding to the lobbying 
power of the commercial broadcasting sector, however, the subscrip-
tion television regime that was finally introduced was much more 
restrictive than originally envisaged. Pay TV operators, for example, 
were initially prohibited from raising advertising revenue, and anti-
siphoning measures were put in place to prevent many popular 
sporting programs from migrating to the pay TV sector.

Rethinking Media Policymaking in the Digital Era
Digital technologies have introduced sweeping changes to all com-
munications platforms. The digitisation of all kinds of information 
(including text, sound and audiovisual) has provided the conditions 
for previously disparate media platforms to converge, meaning that 
broadcasting, telecommunications and computing technologies all 
have the capacity interchangeably to deliver the same ‘bits’ of infor-
mation. This has resulted in the removal of technological barriers to 
entry in the provision of all information-based services.

Digital technologies such as digital television and internet 
broadband mean that the structures underpinning broadcasting 
policy are changing and are likely to change even more in the future. 
The switch from analogue to digital broadcasting means that there is 
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a capacity to reduce the technological constraint of spectrum scar-
city, resulting in a greater amount of spectrum for new services. 
Further, the increasing delivery of audiovisual content over cable and 
satellite technologies, and over broadband internet, increases the 
capacity to deliver television-like content (and other media content) 
on alternative platforms. These technologies also mean that, unlike 
traditional broadcasting, content can be delivered on a point-to-
point and on-demand (non-linear) basis.

As these technologies and services become increasingly preva-
lent, they are likely to undermine the current regulatory quid pro 
quo.37 This has been recognised by academics writing about the 
future of broadcast content regulation in the digital age.38 The ability 
for greater spectrum efficiencies through digital transmission means 
that regulation is less justified on the basis of spectrum scarcity 
arguments. Moreover, the ability for more services to be delivered via 
digital television and over broadband services will result in channel 
proliferation and greater competition through new market entry.39 
This, in turn, will disaggregate the audience share of individual 
broadcasters, meaning that the economic benefits that currently 
flow to commercial broadcasters under the quid pro quo cannot be 
sustained. Not only will this have implications for how content 
regulation is achieved in the future, but it will also change the struc-
tures upon which the entire system of broadcasting regulation is 
based.

The government’s reluctance to embrace new broadcasting 
technologies, however, has ameliorated the immediate impact of dig-
ital delivery technologies. Like the approach that was adopted for 
many years in relation to subscription services, the government 
appears to have been determined to protect the privileged positions 
of the commercial broadcasters by maintaining technological and 
regulatory barriers to entry in an attempt to re-create the analogue 
environment. Since digital television commenced on 1 January 2001, 
for example, many of its benefits have not been realised. This is due 
to the regulatory approach that was taken by the government to its 
introduction.

The main benefits of digital transmission are increased picture 
and sound quality, and improved spectrum efficiency.40 One partic-
ular benefit is the ability to ‘multi-channel’—that is, to broadcast 
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more than one channel of similar quality to an analogue transmis-
sion (called standard definition, or SDTV) using a single transmitter.41 
Alternatively, the same amount of spectrum can be used to transmit 
a single high-definition (HDTV) channel. The two pieces of legisla-
tion42 which introduced digital television, however, reinforced many 
of the existing quid pro quos and, in effect, sought to ‘reassert “scar-
city” as a central feature of media and communications policy’.43 The 
main features of the scheme are as follows.

Each of the existing national and commercial broadcasters were 
allocated a 7Mhz portion of digital spectrum and were required to 
broadcast their existing analogue service in digital mode during the 
simulcast period (the period leading up to analogue switch-off).44 In 
exchange for the burden of broadcasting in analogue and digital 
mode, a moratorium was put in place on the allocation of new com-
mercial broadcasting licences until 31 December 2006.45 Reflecting 
the policy constraints facing the government, there were certain 
restrictions on the use that could be made of this digital spectrum. 
First, broadcasters were required to transmit a minimum of twenty 
hours a week in high definition (HDTV), meaning that many of the 
spectrum efficiencies associated with digital television were effec-
tively lost.46 Second, the services that could be offered on the loaned 
spectrum were defined around three new legal concepts: multi-chan-
nelling, enhanced services and datacasting.

In general, multi-channelling was prohibited under the regime. 
The pay TV companies who, at the time, had recently invested heavily 
in cable and satellite infrastructure argued that it would be unfair to 
allow commercial broadcasters to offer multi-channel or subscrip-
tion services.47 This was to the satisfaction of the commercial 
networks (particularly the Nine and Ten networks) who were con-
cerned that offering more channels would disaggregate their audience 
share, and hence, their advertising revenue.48 Consequently, the leg-
islation prevented commercial broadcasters from multi-channelling49, 
except in certain limited circumstances.50 Unlike the commercial 
broadcasters, however, the national broadcasters had a right to pro-
vide a second digital service, although the Broadcasting Services Act 
was, until recently, highly prescriptive as to the types of programs 
that could be broadcast.51 While commercial broadcasters were not 
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allowed to multi-channel, they could provide the second type of 
service: digital program-enhancement content. This is defined in the 
Act as content transmitted simultaneously with the program where 
the sole purpose is to enhance a television program, and the subject 
matter of the enhanced service is closely and directly linked to the 
subject matter of the program.52 One example is different camera 
angles of sporting events.

In addition to multi-channelling and enhanced content, the Act 
introduced a third type of digital service—‘datacasting’. A datacasting 
licence would permit existing broadcasters and new players to use 
television spectrum to provide digital information and data services. 
Datacasting, however, has been of little commercial or consumer 
interest in Australia. This is mainly due to the restrictive definition of 
datacasting contained within the Act, which purposefully sought to 
ensure that datacasting did not provide a ‘backdoor’ avenue to pro-
vide a commercial television broadcasting licence.53 Due to these 
restrictions, the datacasting licences failed to attract any bids at all.54

The overall regime used to introduce digital television in 
Australia has resulted in minimal changes to the terrestrial television 
landscape and, according to Jock Given, has revealed ‘its origins as an 
initiative of incumbent broadcasters, politically shaped to accommo-
date existing industrial interests’.55 While the impact of digital 
television on the regulatory framework has, to a large extent, been 
held at bay, the impact of broadband internet services is likely to be 
much more disruptive.56 In light of the advances in broadband 
technology, including improved compression and increased trans-
mission speeds, it is becoming easier to deliver audiovisual content 
over the internet. This means that the government’s approach to 
technological change is likely to be unsustainable. Such technologies 
have already taken away the natural barriers to entry (spectrum scar-
city) and will increasingly take away the ability for governments to 
impose technological barriers to entry into the ‘broadcasting’ market. 
Indeed, governments cannot easily control the transmission and 
reception of internet-based content in the same way that they can 
terrestrial broadcasting.57 The point-to-point and on-demand 
delivery of programming over broadband is likely to draw viewers 
away from traditional broadcasting. And, as I have argued in more 
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detail elsewhere, this will likely result in significant market changes 
for commercial broadcasters, including the reduction in and 
fragmentation of television audiences.58

That the existing system of regulation is unsustainable was rec-
ognised by the Productivity Commission back in 2000.59 The 
Commission was asked by the government to review broadcasting 
policy in Australia in light of newly established competition princi-
ples agreed upon by the states and the federal government. The 
Commission recommended extensive reform to almost every aspect 
of media policy, but was especially critical of the anti-competitive 
approach that was adopted in relation to digital television.60 It rec-
ommended the immediate removal of the moratorium on new 
commercial licensees and the restrictions on the use of digital spec-
trum (multi-channelling and datacasting). It also recommended the 
paring back of the anti-siphoning regime: the legal mechanism which 
prevents many (if not, most) sporting events from migrating exclu-
sively to subscription television. These recommendations were made 
on the basis that new technology and the convergence of traditional 
media platforms have rendered the existing regulatory framework 
untenable and anti-competitive. However, not surprisingly, given 
that the recommended reforms focused on removing the broad pro-
tection given to free-to-air broadcasters, the Commission’s report 
was largely ignored by government.

The important question, however, is what will media policy look 
like when the ‘technological tipping point’ arrives—when barriers to 
entry can no longer been sustained. Presumably, what we will see is a 
shift away from the traditional quid pro quo towards a different 
media policy. And, of course, when this happens we are likely to see 
the existing power structures become much less centralised. It is 
through this lens that the latest round of media reforms should be 
considered: how has the government balanced enabling digital tech-
nologies with consolidating and reinforcing incumbent power? And, 
importantly, do the reforms signal whether or not technological 
change is having an impact on: (1) who holds the balance of power in 
shaping policy outcomes; and (2) how media policy outcomes are 
shaped? One thing that we can say with certainty, as the following 
section explains, is that the 2006 reforms were unlike previous 
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reforms processes: broadcasting incumbents did not manage to get 
everything their own way.61

Media Reform 2006: Signalling the End of ‘Media-Mates’?
In 2006, the government introduced a package of media reforms 
designed to respond to the structural challenges posed by new digital 
technologies. As a precursor to the long anticipated reforms, the gov-
ernment released a discussion paper, Meeting the Digital Challenge, 
outlining its preferred policy options. Following a brief period of 
public consultation, the government released its final policy package, 
and subsequently, on 14 September 2006, three bills were introduced 
into the Senate. The bills were passed by federal parliament on 18 
October 2006.62

The final package made a number of key changes, including:

• reform to the cross-media and foreign ownership rules
• provision for the introduction of new digital services, including 

new services by existing players
• introduction of a ‘use it or lose it’ scheme for events on the 

existing anti-siphoning list.

These changes were said to ‘comprehensively reform the media 
industry in Australia to create a competitive framework that will 
deliver consumer choice and a competitive industry in the digital 
media age’.63 Some commentators suggested that the reforms were 
introduced to serve the interests of the Packer media empire64, or at 
least to maintain the status quo.65 Although there are aspects of the 
reform package which can be considered ‘pro-incumbent’ (such as 
the changes to the media ownership rules and new digital services on 
spare spectrum), other aspects are not consistent with at least some 
incumbents’ interests (such as increased multi-channelling and 
greater scrutiny of the anti-siphoning regime). Each feature of the 
reform package is considered in turn.

Media Ownership
The most controversial aspect of the reforms, and that which received 
greatest media coverage, was the relaxation of cross-media and 
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foreign ownership rules. This was also the aspect of the reforms 
which was highly welcomed by the incumbent commercial inter-
ests.66 Under the repealed restrictions, a person was not permitted to 
exercise control over the following in any given transmission area:

• a television licence or radio licence and newspaper67; or
• a television licence and a radio licence.68

There were also restrictions which prevented a foreign person 
having control of a commercial television broadcasting licence, as 
well as a cap on foreign ownership.69

The Broadcasting Services Amendment (Media Ownership) Act 
2006 (Cth) removed these restrictions. The cross-media rules were 
replaced with a ‘minimum voice’ test, which states that the number 
of media groups must not fall below five in metropolitan radio broad-
casting licence areas and four in regional radio broadcasting licence 
areas. The Act also introduced a prohibition on the control of more 
than two of the following in any given licence area: a radio licence, a 
broadcasting licence and a newspaper.70 However, there were no 
changes to the existing restrictions on a person owning more than 
one commercial television licence within the same transmission 
area.71 Finally, the foreign ownership restrictions were removed, 
although the media will remain a ‘sensitive sector’ under the Foreign 
Acquisitions and Takeovers Act 1975 (Cth).

The removal of the cross-media and foreign ownership rules is 
said to allow for the rationalisation and consolidation of media assets, 
leading to a realisation of economies of scale and scope for existing 
media players. The government’s position was that the relaxation of 
the cross-media rules was warranted due to the introduction of new 
technologies and new distribution channels for media content.72 
Media diversity, it was claimed, will continue to be met through a lib-
eralisation of market entry, brought about by digital television as well 
as emerging platforms and services.73

Reform of the ownership rules was also recommended by the 
Productivity Commission. In particular, it recommended that the for-
eign ownership and control restriction be abolished on the basis that 
it would ‘improve access to capital, increase the pool of potential 
media proprietors, and act as an important safeguard on media 
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concentration’.74 The Productivity Commission also recommended 
the abolition of the cross-media rules, but only: (1) following the 
removal of any artificial regulatory barriers to entry, including the 
moratorium on a fourth commercial channel; and (2) if additional 
spectrum were to become available for new television broadcasters. 
In making these recommendations, the Productivity Commission 
recognised that the cross-media rules should only be removed in 
combination with the introduction of a more competitive media envi-
ronment. While the government’s reform package did not extend the 
moratorium on the issue of new commercial broadcasting licences, 
the power to allocate new commercial licences was returned to the 
government. However, contrary to the approach of the Productivity 
Commission, the government also indicated that there will be no new 
commercial licences allocated during the simulcast period.75

According to the government, there is no existing case for the 
introduction of a fourth commercial network, and the public interest 
will best be met through the introduction of new and different digital 
services rather than more television services.76 This aspect of the 
reform package clearly favours the incumbent broadcasters: the 
removal of cross-media rules while maintaining protection against 
new market entry.77

New Digital Services on Spare Spectrum
The broadcasters also won on the types of new services that are per-
mitted to be broadcast on the remaining unused ‘digital’ spectrum in 
the broadcasting service bands that was originally reserved for ‘data-
casting’: the so-called Channel A and Channel B licences. Services 
offered on these ‘channels’ continue to be subject to restrictions so as 
to make them as ‘un-television like’ as possible.

In relation to the Channel A datacasting transmitter licence, 
licensees may provide datacasting, open narrowcasting78 and com-
munity broadcasting services79 provided that such services are 
capable of being received by domestic digital television receivers.80 
Commercial television broadcasting licensees and national broad-
casters, however, are not permitted to control a Channel A datacasting 
transmitter licence.

The Channel B datacasting transmitter licences may be used 
to provide services beyond those capable of reception on domestic 
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digital television receivers. Services might include, for example, 
handheld or mobile services. The types of services that can be pro-
vided will depend on the type of licensee and the type of reception 
equipment needed to receive the service. Channel B datacasting 
transmitter licensees may provide any datacasting service that can be 
provided under a datacasting licence, a service provided under a sub-
scription broadcasting television licence, or any service that may be 
provided under a class licence (including open or subscription televi-
sion or radio narrowcasting, or a subscription radio broadcasting 
service). However, a Channel B datacasting transmitter licensee may 
not provide commercial broadcasting services or a subscription tele-
vision broadcasting service capable of reception on a domestic digital 
television receiver.81 Nor may commercial television broadcasting 
licensees or national broadcasters control a Channel B datacasting 
transmitter licence if it is used to provide services to domestic digital 
television receivers.82

Multi-channelling
Despite lobbying by the Nine and Ten networks, the government 
relented on its absolute prohibition on commercial multi-channel-
ling. The government’s preferred approach, outlined in the Discussion 
Paper, was to maintain the existing restrictions on commercial multi-
channelling until the end of the simulcast period, but with two main 
changes: first, to allow commercial and national broadcasters to use 
their HDTV quota of 1040 hours per year to broadcast programming 
different from the existing standard definition simulcast service; and 
second, to remove the genre restrictions on the second digital service 
offered by the ABC and the SBS. However, the final policy package 
and the amendments passed by parliament went further. While the 
Act included the changes just described, it also introduced an amend-
ment to permit commercial broadcasters to offer one additional 
SDTV multi-channel from 1 January 2009.83 At the end of the simul-
cast period, predicted for between 2010 and 2012, all restrictions on 
multi-channelling, whether in HDTV or SDTV, will be removed.84

The Nine and Ten networks argued against all free-to-air multi-
channelling on the basis that it would disaggregate their advertising 
revenue, leading to a decline in the quality and variety of program-
ming.85 The Seven Network was the only free-to-air broadcaster to 
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want the opportunity to provide multi-channel services, and claimed 
that it had established a viable business case upon which it could 
provide such services.86 The subscription players argued, on the other 
hand, that it was anti-competitive to allow commercial broadcasters 
to enter the multi-channel market while the anti-siphoning regime 
prevented a level playing field in the acquisition of important sports 
rights.87 Despite objection by leading industry players, the govern-
ment was determined to allow at least some commercial 
multi-channelling. This is likely due to the capacity for multi-channel 
services to promote the uptake of digital television.

Anti-siphoning Reform
The other area where the incumbent broadcasters ‘missed-out’, at 
least to some extent, was the government’s change of policy in rela-
tion to the anti-siphoning regime. The anti-siphoning rules have 
been a key factor in shaping the broadcasting industry in Australia. 
These rules prevent pay TV licensees from acquiring exclusive rights 
to the live coverage of certain high-interest (sporting) events, deter-
mined by the minister, before they are acquired by a commercial or 
national broadcaster.88 Events are automatically delisted six weeks 
prior to their commencement, unless the minister makes a declara-
tion otherwise.89 This means that if a commercial or national 
broadcaster has not obtained the rights to an event six weeks before 
it occurs, a subscription licensee is able to negotiate for the rights.90

At the time the anti-siphoning regime was introduced it was 
seen as necessary to ensure that audiences could continue to watch 
events of national importance without being forced into subscribing 
to a pay TV service.91 At the time of writing there were effectively over 
a thousand individual events on the list92, with most events listed in 
terms that cover all of the matches and rounds rather than simply 
popular finals or semi-finals.93 There has been growing concern that 
free-to-air broadcasters have not been ‘using’ many of these rights 
and that, as a result, the list has been in need of revision.

In addition, restrictions on the ability of pay TV companies to 
broadcast coverage of key sporting events has been seen as impacting 
on the adoption rate of subscription television in Australia.94 As noted 
by the Productivity Commission, the anti-siphoning rules ‘prevent 
subscription broadcasters from using exclusive sports coverage to 
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attract subscribers’.95 Warren Lee and Brendan Moylan describe the 
effect of the anti-siphoning rules as follows:

[Section 115 of the Broadcasting Services Act] allows free-
to-air broadcasters to act as de facto arbiters of what can 
and cannot be see[n], not only on free-to-air television but 
also on pay-TV …

Free-to-air operators are in effect given a statutory 
monopoly to act as rights brokers to the detriment of eve-
ryone else in the sporting rights ‘food chain’ including 
players, clubs and sporting associations.96

Numerous reports have also criticised the anti-siphoning rules, 
arguing that the provisions are anti-competitive and unduly favour 
free-to-air broadcasters at the expense of pay TV operators.97 The 
Trade Practices Commission (the predecessor of the Australian 
Competition and Consumer Commission), for example, has noted 
that the effects of s. 115 of the Broadcasting Services Act result in the 
‘artificial constraint on competition in the relevant markets for pro-
gramming, with the potential consequential effect of placing pay-TV 
service providers at a competitive disadvantage vis-à-vis free-to-air 
broadcasters’.98 A later report by the Australian Competition and 
Consumer Commission (ACCC) on the emerging market structures 
in the communications sector similarly suggested that the anti-
siphoning regime ‘has substantial anti-competitive effects and is 
more intrusive than is necessary to achieve the policy objectives 
of ensuring key sporting events are available to viewers on FTA 
television’.99

While the government did not go so far as to abolish the regime, 
it is now subject to a ‘use it or lose it’ policy, under which events 
which are not adequately ‘used’ by free-to-air broadcasters will be 
removed from the list. This means that the list will be subject to much 
more scrutiny than in the past. Indeed, the government has already 
instructed the Australian Communications and Media Authority 
(ACMA) to monitor the ‘use’ of listed events by free-to-air broad-
casters and to report to the minister every six months. From 1 January 
2007, the minister started using the information provided by ACMA 
to determine whether or not listed events should remain on the list.100 
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Furthermore, a government review of the anti-siphoning regime will 
also be conducted prior to 31 December 2009.101

Conclusion
This chapter has argued that changes in technology are likely to 
change the way media policy is formulated. In particular, the impact 
of new technology is likely to diminish the influence of traditional 
media moguls102, and lead to a gradual rethink of the protectionist 
regime that has characterised broadcasting policy in Australia. A 
number of aspects of the latest round of media reforms suggest that 
this may have already begun: unlike previous media reform proc-
esses, not every component of the 2006 package was consistent with 
incumbent demands.
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Chapter 13

Citizen Versus Consumer in the Digital World

Lesley Hitchens 1

Introduction
The 2006 digital reform legislation is a welcome attempt to address 
some of the deficiencies of the original digital television policy and 
legislative scheme. However, it represents an inward focus—that is, a 
focus on traditional media, traditionally delivered, albeit with the 
prospect of some new digital channels, potentially over different plat-
forms. Increasingly, however, traditional content and new content is 
being delivered over a variety of platforms, and the public is accessing 
that content in its own time, making its own selection. An article in 
the Sydney Morning Herald made the following statement about a 
22-year-old media user:

[She] is one of a growing number of people who are draw-
ing from a smorgasbord of media and entertainment 
options that is not dependent on what the networks decide 
to screen, what radio stations put on their playlists, or what 
daily newspapers think is fi t to print. Rather than heading 
straight for the most popular or best publicised option, 
they are using technology to fi nd the books, television, 
music and journalism that best fi t their particular tastes.2
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It is commonplace now for governments and rule makers—cer-
tainly this can be seen in Australia, as well as the United Kingdom 
and the United States—to assert that the ability to access content via 
the internet, especially, and via other delivery platforms, is making 
superfluous much of the regulation of traditional media. This can be 
seen especially in relation to ownership and control regulation and 
reform.3 In other words, it is argued, we no longer need to be so 
dependent upon regulation for the assurance of diversity in our 
media: instead we can look to this array of new media to provide us 
with diversity. A degree of scepticism is appropriate here for two 
related reasons. However, before addressing this, it is important to 
clarify the type of content with which this chapter is concerned. The 
focus of this chapter is upon content which would be understood as 
news, current affairs and commentary or opinion; what we might 
term ‘informational content’. This is not to suggest that other types of 
content—the more entertainment-focused content, for example—do 
not have value in themselves or a role to play in the issues discussed 
here, but they are not of primary relevance for the concerns which 
will be explored in this essay.

As suggested, a degree of scepticism is appropriate for two 
related reasons. The first relates to the comment from the Sydney 
Morning Herald, quoted above. Not all retrieved digital content will 
be the result of a free-wheeling exploration of the relevant delivery 
platform. Much of it will be accessed via a package of some sort—for 
example, a mobile phone provider’s walled garden of content. In this 
sense, the content will be delivered to us—there may be many ‘chan-
nels’ but what is available will be determined for us, even if we have 
control over the ‘scheduling’ as it were. What channels are available 
and what content is delivered over those channels may well depend 
upon the established media corporations, who, as Dwyer and Tiffen 
examine in their chapters in this book, will be keen to ensure that 
they have access to these new platforms. Secondly, and relevant to 
the first point also, much of the content being delivered over these 
newer platforms is content which has been or is available over the 
more traditional platforms, whether it is provided by the BBC, CNN, 
the ABC or Fairfax (allowing here for the idea of the print media as a 
delivery platform, although the regulatory model might be quite dif-
ferent). More often than not, then, the content available is simply 
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repackaged content from the traditional and established media oper-
ations. New content is either less well-developed or caters to a 
relatively niche audience. Of the new content emerging, there is a 
range from the professional commentary sites, such as Open 
Democracy, Salon.com, and Crikey, to the amateur sites (but not nec-
essarily unskilled or of ‘lesser quality’), such as the citizen reports and 
the individual weblogs. In that sense, one needs to be cautious about 
the new media/diversity arguments. Diversity of delivery platforms 
should not be equated with diversity of actual content.

Nevertheless, even in relation to this repackaged content, the 
internet obviously provides the user with access to a far greater 
variety of such content. A few clicks of the keyboard constitute a 
passport into media available all over the world, limited only by our 
ability to speak the language of delivery. We should at least anticipate 
that new content will eventually emerge, which ranks alongside the 
traditional news and current affairs reporting sources. After all, radio 
and television were rather amateurish affairs when they began. 
Although this collection is grouped around the idea of digital televi-
sion, I want to focus more broadly on the content. It is digital 
technology that is enabling the delivery of content across different 
platforms—both the traditional delivery platforms and the new—and 
I would argue that that is what we need to be addressing in terms of 
regulatory policy: what is the nature of this digital space and how 
should we approach it in policy/regulatory terms? In this chapter, 
‘digital content’ will be used to describe the content product, and, for 
the purposes of this discussion, will be confined to informational 
content (that is news, current affairs and commentary) which might 
be available across a variety of platforms.

Although, as already noted, the 2006 digital reforms were 
focused on television, and there were legitimate reasons for that 
focus, the Australian Government is nevertheless beginning to 
address the implications of digital content. In April 2006, the govern-
ment completed a review of options to provide more uniform 
regulation of audiovisual content delivered across different delivery 
platforms4, and, in June 2006, the communications minister, Senator 
Coonan, responded to the review by announcing her intention to 
introduce legislation that would provide uniform safeguards for 
content distributed across these different delivery platforms (or 
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‘convergent devices’ as the review referred to it). It is intended that 
this legislation will address what is regarded as ‘inappropriate or 
harmful material’ with a view in particular to the protection of chil-
dren.5 Although at the time of writing the legislation has not been 
introduced, the government’s intentions were strengthened by a par-
ticular incident associated with the reality TV program Big Brother, 
which occurred in July 2006. Now infamously known as the ‘turkey-
slapping’ incident, the content had not been broadcast but had been 
made available as streamed online content.6 Although a variety of 
regulatory schemes are already in place to cover broadcasting con-
tent, as well as content delivered over other platforms, such as the 
internet and mobile phones, the Big Brother incident highlighted reg-
ulatory gaps when it became clear that regulation of the content in 
question was dependent upon how the content had been trans-
mitted, and, in that instance, fell into a regulatory vacuum. However, 
I would suggest that the current focus gives rise to some concerns. It 
seems that there are two dilemmas about the current focus or 
approach.

First, there is an absence of debate about the policy which 
should inform the regulatory approach to digital content. This is per-
haps not surprising—considered policy discussions about the media 
are not at the forefront of government agendas in Australia. Secondly, 
and perhaps as a consequence of the first point, there is a very narrow 
view of what needs to be considered regarding the regulation of dig-
ital content. The government’s focus is only on content that might be 
deemed as harmful or offensive—the concern is primarily about con-
tent safety. I would suggest that there is a need for a wider focus. If it 
is the case that the traditional media—in the sense of media tradi-
tionally delivered—are increasingly less significant or dominant, then 
there needs to be a renewed (or perhaps new) debate about what we 
mean by media, and what ‘public-regarding’ role we expect them to 
play. In the past, the traditional media have been expected to bear 
that role, even though it might be argued that, in Australia, we have 
had a very under-developed expectation of what that might entail. 
However, if the space occupied by the traditional media within the 
media environment is to diminish, or, in other words, to become one 
of many mechanisms for the delivery of content, then we need to 
reconsider where that public-regarding role should be focused. This 
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chapter is a start at addressing these issues; that is, what might be an 
appropriate policy response to digital content, specifically informa-
tional and commentary content, and what might that mean for the 
regulatory focus.

Regulatory Space
Before addressing these issues, it is worth first clearing up one matter. 
Inevitably, when one begins to speak of regulation there tends to be 
something of an alarmist reaction, possibly because of a narrow con-
ception of what regulation might constitute. This is why it is helpful 
to speak of the ‘regulatory space’. To talk of ‘regulation’ of digital con-
tent might create the impression that what is being proposed for 
digital content is some form of heavy-handed, command-and-con-
trol legal regulation.7 The ‘regulatory space’ concept enables one to 
avoid stark dichotomies, such as regulated/unregulated, regulator/
regulated and public/private.8 The regulatory space concept recog-
nises that regulatory power and authority will not be held within a 
single formal body, but can be dispersed between any number of 
entities, both private and public, within that space.9 There will almost 
certainly be a variety of ‘regulatory modalities’ within the regulatory 
space.10 Those modalities are not unknown to the Australian media 
regulatory environment, which already uses statutory and self- and 
co-regulatory models, although the design of some of these regula-
tory models is open to criticism.11 For the purposes of this chapter, 
the concept of the regulatory space (even in the somewhat unsophis-
ticated way in which it has been presented here) is useful, because it 
can provide a broader conception of the resources and tools which 
might be relevant ‘to support the public policy objectives of the regu-
latory regime’.12 The concept is also helpful because it avoids setting 
up a false construct whereby the market, and, more particularly, the 
discipline of market forces, is viewed as outside regulation, or as non-
regulation. As Gibbons has suggested, this allows a different way of 
viewing regulation. Rather than viewing it as a departure from the 
norm, that is the market, one can instead view the market as simply 
another instrument within the regulatory space, which may be 
selected to serve the public policy objectives of the particular regula-
tory environment.13
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Digital Content and the Citizen
I have argued elsewhere that a normative case can be made for the 
regulation of media based upon Habermas’s public sphere model, 
appropriately adapted.14 This of course is not novel. Nancy Fraser 
refers to the public sphere as ‘an institutionalized arena of discursive 
interaction’.15 The public sphere, then, can provide an essential space 
for the generation and consideration of public views and opinion, in 
turn facilitating the democratic process. Despite the concerns that 
Habermas has expressed about the media, it would be difficult today 
to envisage the public sphere operating without media participation. 
In fact, as Dahlgren suggests, the media have become ‘the chief insti-
tutions of the public sphere’.16 Thus, the media

are able to provide a focus for citizens within that space, to 
provide access to different voices, and to facilitate debate. 
However, the mere presence of the media within the pub-
lic sphere will not be enough to secure this role. It is 
essential that the media are not subverted by political or 
economic power, but are able to function as independent 
servant-actors within the public sphere. This requires care-
ful attention to the way in which the media are structured 
and operate. In turn, the recognition of the public sphere 
model, and media’s role within it, can provide the norma-
tive basis for determining the shape of, and practices 
within, the media environment. A media environment 
which values and promotes pluralism and diversity will 
help to guarantee that the media fulfi l their proper role 
within the public sphere.17

The public sphere model can also be helpful in thinking about 
digital content. With broadcasting (and also with the print media, 
although the regulatory response has been quite different), there has 
been a sense, however poorly articulated and realised, of it having a 
role in serving the public interest, a public-regarding role: its use of 
public spectrum, its ubiquity and its homogeneous delivery all con-
tributed to its perception as an influential medium. The print media 
have similarly claimed this public-regarding role. Although they have 
not been subject to the same type of sector-specific regulation as 
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broadcasting, adherence to press codes of ethics can be seen to 
reflect this same sense of fulfilling a public-interest role. However, in 
relation to digital content that is delivered over non-traditional plat-
forms, there seems to be a quite different sense in which it is 
perceived. It seems much less likely to be imbued with this public-
regarding character. Some reasons for this can be suggested:

• It might be a cynical suggestion, but it suits political leaders to 
have the digital content environment entertainment-focused, 
rather than focused on what is happening in public life. Indeed, 
Monroe Price has thoughtfully argued a similar point in relation 
to the broadcasting media.18 Thus, there is little incentive to 
develop policy which might imbue digital content with a public-
regarding role.

• Digital content is not a homogeneous product. In other words, it 
is not delivered within the framework of a regular schedule, and 
so there is not the same sense of collective impact.

• It is largely discretionary content. We have now much more 
control over whether we access it or not, and we often pay for the 
content (in addition to the delivery platform). Of course, there has 
always been a cost associated with the media, but in the case of 
broadcasting, it has usually been an indirect and disguised cost. 
In another sense, the content can be described as discretionary, 
because it is content which we pull, rather than it being pushed 
at us.

These factors contribute to the different way digital content is 
perceived or characterised when compared to traditional media. It is 
seen as much more of an individual matter, a private consumer issue 
(subject only to consumer protection measures, such as I have 
already indicated). This can be seen in Senator Coonan’s statement 
announcing plans to introduce rules about harmful content (referred 
to above), where the references were always to the public as ‘con-
sumers’.19 Of course, there is a legitimate consumer perspective to be 
considered in relation to digital content, but my argument is that this 
is not the only perspective requiring attention. To think about digital 
content—its operation and impact—as simply a private, consumer 
matter, means that we ignore or fail to acknowledge that it will also 
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have a public nature and a public role to play. As digital content 
increasingly contributes to the facilitation of public discussion and 
debate, then it too joins the coffee house, newsprint and broadcasting 
in the public sphere domain.

As I have suggested, it might be appropriate to assert that digital 
content will also have a public-regarding aspect. Because of the way 
in which digital content is being perceived as a private consumer 
matter, it is useful to talk of this public-regarding aspect in terms of 
citizens’ interests. This might help to ground the discussion. It has 
already been noted that consumers’ interests are being addressed in 
Australia, but we are somewhat behind the starting line when it 
comes to articulating the public interest in these matters. Certainly, 
there seems very little recognition of the public’s interest in digital 
content as being the interest of citizens. There is indeed very little 
consideration of the public interest generally in the media regulatory 
field in Australia, apart perhaps from the odd token reference to the 
importance of diversity. The recent media reforms, which dealt with 
regulatory aspects of the media ownership and control and digital 
television frameworks, are telling in this respect. A discussion paper 
issued by the government in March 2006 included forty-two refer-
ences to ‘consumer’ or ‘consumers’.20 The only reference to ‘citizens’ 
was a reference to French citizens. Similarly, in a later statement from 
Senator Coonan announcing the details of the reforms, there were 
ten references to ‘consumer/s’, but none to ‘citizen/s’.21 By contrast, 
when the UK was undergoing major communications reform in 
2002–03, there was a substantial and protracted debate about the 
need to recognise both citizen and consumer interests, and the extent 
to which these different interests were represented in the new regula-
tory framework. In another context, Brendan Edgeworth has written 
of ‘the re-characterization of the legal subject from citizen to con-
sumer’.22 The question then is whether there is a space for the citizen 
in this realm of digital content.

Marshall identified three categories of citizenship rights: civil, 
political and social.23 The civil element included rights, which were 
viewed as necessary for the exercise of individual freedom such as 
freedom of speech and liberty of person. The political element com-
prised ‘the right to participate in the exercise of political power, as a 
member of a body invested with political authority or as an elector of 
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the members of such a body’.24 The third element was the social ele-
ment, which Marshall described in terms of the right to ‘a modicum 
of economic welfare and security’, ‘to live the life of a civilized being 
according to the standards prevailing in the society’.25 A fourth cate-
gory, cultural rights, has emerged in response to Marshall’s failure to 
recognise cultural claims as an aspect of citizenship26, and his 
assumption that ‘a common and dominant national culture’ could be 
taken for granted.27 Digital content can have a role to play in the 
maintenance and realisation of each of these citizenship rights—as 
they impact upon individuals, and their role in the community, and 
at a more general societal level28— although for the purposes of this 
essay, with its focus on informational content, it is probably the polit-
ical citizenship element to which digital content will be most relevant, 
given its ready nexus with the functioning of the democratic process. 
This is not an unfamiliar argument—we are used to the idea (even if 
we don’t see it strongly expressed by policymakers, nor brought to life 
in the regulatory space) that if citizens are to participate effectively 
within their society, then the media will be an essential player and 
arena for the realisation of that participation.29 I would argue that as 
the nature of media changes, we need also to expand the notion of 
what will be part of that public realm, thus giving rise to the need to 
think about digital content in this context also.

Another aspect of the nature of the citizen interest needs to be 
noted. We have referred to the consumer perspective or interest as 
being essentially a private or individual interest. However, the citizen 
interest is about more than an individual or private interest or right. 
Thus, citing Arendt, Venturelli writes that

our public interests as citizens … are quite distinct from 
our private interests as individuals, and therefore the pub-
lic interest cannot be automatically derived from the 
private interest. Indeed, it is not the sum of private inter-
ests, nor their highest common denominator … The 
interests of the world … are not the interests of individu-
als: they are the interests of the public realm, the realm of 
state action and citizenship action. As citizens we share 
that public realm.30
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A similar point is made also by Born and Prosser, who argue that 
concepts of citizenship and community have been stripped of their 
meaning by liberal individualism, and that citizenship requires a 
sense of commonality and plurality.31

So, if we are to enjoy the rights we have as citizens, and if the 
citizen interest is to be protected, then it is important that the media 
is also able to provide a space for realisation of our rights and our role 
as citizens. It is the media which facilitates the exchange between cit-
izens and informs citizens, which can act as both a provider of 
information and ideas, and as a channel for information and ideas. 
So when we focus on digital content, this needs to be remembered. 
As we catch our favourite Chaser episodes on our mobile phones32, 
and download our songs and television programs via broadband, it is 
easy to think of digital content as nothing more than an entertain-
ment filler, something to access while we are waiting for the bus, 
winding down at the end of a work day, and so forth. But, legitimate 
as this is, there is clearly more to it than that. Not only are we 
accessing traditional media content in different ways, but we are also 
accessing content which is not available by traditional media 
delivery—content which can be seen to have a direct relation to our 
role as citizens and our participation in the body politic. As noted 
earlier, some of that content will be the professional commentary 
such as that found in Open Democracy, some will be the amateur 
kind—the weblog, the citizen reporter. (Of course, some of that 
content is also finding its way into the traditional mainstream pro-
viders’ content.) It would be difficult for policymakers to deny that 
digital content has a role to play in the public realm, since it is this 
content which is so often presented as playing such a positive role in 
this respect, for example by providing diversity, and, hence, as a justi-
fication for the removal or substantial relaxation of established 
regulatory approaches to traditional media, such as ownership and 
control regulation.

Digital Content and Content Integrity
There might be a number of approaches which could be taken to 
enhance the citizen space within the digital regulatory environment, 
but in this chapter I want to concentrate on some specific aspects of 
what might more usually be termed ‘content regulation’. These 
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aspects I group under the term ‘content integrity’. By ‘content integ-
rity’ I refer to rules (or practices) which address the integrity of the 
information and opinions being broadcast. ‘Ethical standards’ is 
another way to refer to them. Content which observes certain stand-
ards of integrity will allow the digital content user to trust the 
information or opinion being distributed. The availability of trust-
worthy information and opinion will be crucial for the proper 
realisation of the citizen interest. In the context of broadcasting, con-
tent integrity rules can usually be seen in rules that address fairness 
and accuracy of content, that maintain separation of programming 
and commercial content, and that ensure that content and editorial 
independence is not inappropriately influenced by its commercial 
context. In the Australian broadcasting regulatory context, the com-
mercial radio industry’s ‘cash for comment’ scandal exposed both 
regulatory and institutional failure to recognise the importance of 
this area—a failure which has not been wholly rectified.33

Nevertheless, it would seem that there is scope for applying con-
tent integrity practices to digital content, where it is appropriate to the 
context, and it would not be difficult to draw up a set of standards 
dealing with these matters. To an extent they can already be found in 
broadcasting codes of practices (although the Australian radio and tel-
evision codes might not provide the best guide to good practice in this 
area), and in journalists’ codes of ethical standards which apply in 
Australia. But despite the recent focus on media content and the recent 
media reforms, these issues have been absent from those considera-
tions. However, the European Union has been addressing the issue of 
digital content and the appropriate regulatory response, and the next 
section of this chapter will examine those deliberations.

Approaches in the European Union
Since 1989, the European Union (EU) has had in place the Television 
without Frontiers Directive (the Directive), which constitutes a min-
imum set of standards applicable to television broadcasting content.34 
The Directive applies to members of the EU and enables the free flow 
of audiovisual material across the EU, provided the material 
complies with the home country’s rules implementing the Directive. 
The Directive has been under review. The main areas currently 
covered by it are:
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• European content quotas
• advertising rules—these include rules on scheduling and 

frequency; separation of programs and advertising; prohibitions 
on tobacco and prescription drug advertising; restrictions on 
children’s advertising; and restrictions on program sponsorship

• protection of major events; for example, certain sporting events 
for free-to-air audiences

• protection of minors from inappropriate content
• prohibitions on content conveying any incitement to hatred on 

the grounds of, for example, race or religion
• rights of reply.

Until now, the Directive has remained focused on the traditional 
delivery platforms of television broadcasting. However, the review 
seeks to extend the Directive to include what the European 
Commission terms ‘non-linear audiovisual media services’, with a 
view to extending the Directive’s free flow privilege. This proposed 
change, which would also mean that the Directive would become 
known as the Audiovisual Media Services Directive, is in recognition of 
the changing audiovisual market, although the European Commission 
remains cautious about the extent of digital content’s impact in the 
medium and long term, particularly with regard to whether linear 
delivery will remain the core experience, or whether the core experi-
ence will be a mix of linear/non-linear delivery.35 Thus, it was proposed 
that a revised directive (and it is not without opposition) would regu-
late not according to delivery platform, but according to the type of 
audiovisual service. A revised directive would distinguish between 
linear and non-linear audiovisual media services. A linear audiovisual 
media service would be one in which the provider decides upon ‘the 
moment in time when a specific programme is transmitted and estab-
lishes the programme schedule’.36 In other words, a linear service 
would look like a regularly scheduled television service, but whether it 
was delivered via traditional broadcasting platforms, IP TV or mobile 
phone would be irrelevant. Crucial to the concept of a linear service is 
that the viewer cannot change the order of programs.37 Non-linear 
services would be defined as ‘an audiovisual media service where the 
user decides upon the moment in time when a specific programme is 
transmitted on the basis of a choice of content selected by the media 
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service provider’.38 In other words, the references to ‘linear’ and ‘non-
linear’ are another way of characterising the old distinction of ‘pushed’ 
and ‘pulled’ content. Another proposed definition should also be 
noted, because both linear and non-linear services would only be 
captured by the proposed directive if they can also be described as an 
‘audiovisual media service’. An audiovisual media service is ‘a service 
… the principal purpose of which is the provision of moving images 
with or without sound, in order to inform, entertain or educate, to the 
general public by electronic communication networks’.39 Hence, it can 
be seen that the proposed directive would not capture, for example, 
all internet content.

However, despite the inclusion of non-linear content into the 
proposed directive, the intention was not to extend every aspect of 
the Directive to non-linear content. The proposals for the revised 
directive recommended the establishment of two tiers of obligations: 
a basic tier which would apply to all audiovisual media services 
(linear and non-linear), and a second tier which would comprise a 
set of more detailed rules applicable only to linear services. The basic 
tier reflects the current concerns in Australia and, so, includes rules 
protecting minors from harmful content. Non-linear services would 
also be subject to rules prohibiting content which incited hatred on 
the grounds of race, sex, religion and so on. However, the proposed 
directive would also incorporate into the basic tier rules that would 
markedly distinguish the European Union approach from the 
intended Australian approach. These are rules which would be rele-
vant to the content integrity concept, discussed above, and which I 
have identified as important for the protection of the citizen interest. 
These rules are as follows:

• Identifi cation of the content provider: the rules would require 
that media service providers make accessible (easily, directly 
and permanently) to the users of their service identifi cation 
information, including the name, geographic address and 
electronic contact details of the provider, and, where relevant, 
the competent regulatory authority. A media service provider 
would be defi ned as the natural or legal person with editorial 
responsibility for the selection and organisation of the service’s 
audiovisual content.
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• Commercial communications: non-linear services would 
also be required to comply with certain advertising rules. In 
part, these rules relate to prohibitions on the advertising of 
certain products such as tobacco, but interestingly, there are 
also rules which directly address the content integrity issue. 
Hence, non-linear services would be required to ensure that 
‘audiovisual commercial communications’ are clearly identifi ed, 
while surreptitious commercial communications would be 
prohibited. ‘Surreptitious commercial communications’ are 
not defi ned under the proposed directive, but the Directive 
defi nes ‘surreptitious advertising’ as ‘the representation in 
words or pictures of goods, services, the name, the trade mark 
or the activities of a producer of goods or a provider of services 
in programmes when such representation is intended by the 
broadcaster to serve advertising and might mislead the public as 
to its nature. Such representation is considered to be intentional 
in particular if it is done in return for payment or for similar 
consideration’.40

• For the fi rst time, the European Commission is proposing 
the introduction of rules which specifi cally address product 
placement practices, and these rules would also apply to 
non-linear services. The rules would permit the practice, but 
would require disclosure of the product placement. Additional 
rules would prohibit any promotion of the product within the 
program and any undermining of editorial responsibility and 
independence. Signifi cantly, product placement is prohibited 
from news and current affairs content, documentaries and 
children’s content. Rules on sponsorship of programs follow a 
similar approach.

As noted above, the proposal for the inclusion of non-linear 
services has not been without opposition, and there are clearly prac-
tical difficulties when contemplating this type of regulation—the 
jurisdictional issue being one of the most obvious. Interestingly, it 
has been the UK Government and Ofcom, the UK communications 
regulatory authority, that have provided some of the most vigorous 
opposition.41 Several concerns have been expressed.42 One of the 
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main concerns is that these revisions would impose undue regula-
tory burdens and costs which could stifle innovation and new 
business activity. A related concern is that, because of the potential 
for regulatory bypass, businesses would move offshore. It should be 
noted, in a way consistent with the comments made earlier in this 
chapter about regulatory space, that the proposed Directive encour-
ages regulatory flexibility through the use of co-regulatory schemes. 
Other indirect costs have also been identified, such as the impact on 
the rollout of broadband services.43 A major area of concern is that 
the proposals to extend the Directive would create legal uncertainty. 
There might be difficulties determining what is a linear service, and 
what is a non-linear service. The example is given of a concert being 
streamed over the internet—live and it is linear, recorded and it is 
non-linear.44 Podcasting (or vodcasting) of programs would be non-
linear, even though it may be an identical version of the linear 
content. There is likely to be a fine line between linear, non-linear, 
time-shifted or format-shifted content.

At the time of writing, the revision to the Directive is still going 
through the legislative process. The proposal has been passed by the 
European Parliament but is awaiting consideration by the European 
Council, before a return to the Parliament for its second reading. 
However, and significantly for this discussion, the Parliament did not 
accept the Commission’s proposals in their entirety. In essence, and if 
the amendments are also adopted by the European Council, the 
Parliament’s amendments to the proposed Directive, particularly the 
definitions of ‘audiovisual media service’ and ‘non-linear’ service 
(also to be known as ‘on-demand service’), would narrow the cov-
erage of a revised Directive to traditional television broadcasting 
services as well as to services such as internet television and video on 
demand. The revised Directive would not affect services such as user-
generated content sites, as was likely under the original proposals. 
However, it remains the case that, subject to the newly proposed 
definition of ‘non-linear service’, the revised Directive would impose 
rules as indicated above. In other words, content integrity issues 
appear likely to be relevant to the European regulation of digital 
content.
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Practical Measures in the Regulatory Space
The concerns expressed in relation to the original proposals to amend 
the Directive are not unfamiliar to Australian ears. Similar concerns 
were expressed when (appropriately or otherwise) Schedule 5 of the 
Broadcasting Services Act 1992 (Cth), which introduced the regulation 
of online content, was introduced. The concerns no doubt influenced 
the European Parliament’s amendments to the original proposals. 
However, it may be open to question whether the assertion that this 
type of regulation would be a deterrent to innovation and so forth is 
necessarily so. The UK Government has recently announced its inten-
tion to introduce the regulation of online gambling by offering 
licences. One of the justifications put forward is that this would 
enable operators to use the licences as a ‘hallmark of quality’45 and 
hence as a way of providing assurances for potential customers about 
the service’s operations. In the same way, digital content providers 
could have used compliance with the revised Directive as a hallmark 
of quality—particularly those who are featuring news and commen-
tary content. One of the difficulties of much new content, particularly 
internet content, is that it is unsifted content. Users have no easy way 
to evaluate its authenticity, reliability or trustworthiness. For those 
content providers concerned about such issues, compliance could in 
effect become a marketing tool—compliance with the Directive 
would have operated as a sort of third-party reference. This could 
particularly help the independent sites establish themselves in com-
petition with the established content providers who may be able to 
trade on reputations developed through traditional media delivery 
operations. To the extent that this promotes real diversity, then it pro-
motes also the citizen interest in digital content.

Although the proposals for the Directive do not now appear 
likely to be implemented as originally proposed, the discussion at 
least shows an awareness that digital content may have a greater role 
to play than one which reflects only a consumer perspective. In the 
European Union there is an awareness of the importance of pro-
moting ‘active citizenship’.46 In this it represents a clear distance from 
Australia, which doesn’t even seem to be having this kind of debate. 
So, where does this leave us in Australia? At this stage, the citizen 
interest in digital content does not seem to be a priority for the gov-
ernment. Indeed, there is little explicit promotion of this interest 
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even within the policy for the established media. Of course, the pro-
motion of content integrity for digital content does not depend upon 
government regulatory measures, or even the setting up of a frame-
work. It would be open to content providers themselves to develop 
common standards promoting content integrity practices. One prac-
tical measure might be the development of a labelling system. We are 
familiar with this as a tool in the context of potentially offensive or 
harmful content; for example, the ladybird labelling scheme that 
denotes those internet service providers who offer family-friendly 
sites47, and the Internet Content Rating Association labelling 
schemes.48 Content providers could develop a set of standards, and, 
as noted earlier, there are source materials for what might be included 
in it. The proposed Directive also provides guidance. Content pro-
viders who complied with these standards would be entitled to label 
their content. There would be issues to be dealt with, such as who 
would run the scheme, how to deal with compliance issues, and so 
forth. There would be scope also for international recognition of the 
label. Why would such a scheme be adopted? I suggest for the same 
reasons I have given for why the imposition of the Directive may not 
be as burdensome as anticipated. In other words, a content provider 
could use it positively, as a way to promote the value and quality of 
its digital content.

Conclusion
The Australian Government has recognised the need to develop a 
coherent approach to the regulation of content that can be delivered 
over a variety of different platforms. However, to date, that recogni-
tion seems likely to be confined to addressing only certain aspects of 
digital content; that is, the safety of the content. The characterisation 
of issues related to digital content seems to be that they are consumer 
issues. However, it has been argued in this chapter that there is scope 
for taking a wider view of the role that digital content can play within 
our community: namely, we should be acknowledging that digital 
content can also serve and promote our rights and obligations as citi-
zens. This is a role, though, perhaps not best articulated in the 
Australian context, which has been ascribed to the traditional media 
of broadcasting and print, and it seems appropriate that digital con-
tent, as successor to the traditional media, should also be imbued 
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with that public-regarding role. Within the concept of the regulatory 
space there is great flexibility for how that role might be realised, 
although the practical issues surrounding regulation of digital con-
tent make it likely that a self-regulatory approach would be the most 
appropriate response. This chapter has only sketched what might be 
an appropriate policy and regulatory response to digital content. 
However, as Australia substantially relaxes media ownership and 
control rules, and makes renewed attempts to promote digital televi-
sion and new digital channels, it is appropriate and timely to ask how 
the interests of citizens will be promoted and protected in this new 
digital environment.
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Chapter 14

Analogue Nation, Digital Community

Ellie Rennie and Julian Thomas 1

Introduction
Community television test transmissions commenced in Australia in 
1987, at a time when the structure of the national media system was 
changing dramatically. Equalisation policy was passed by the Senate 
the same year, making way for a comprehensive restructuring of 
commercial media, including changes in the ownership and control 
of the networks. Regional services were to be aggregated, and the 
ownership of metropolitan services would be concentrated. Alarmed 
by these prospects, Melbourne’s screen development agency Open 
Channel published a report which restated the case for community 
television. The report’s editors, filmmaker John Hughes and Kim 
Dalton, now the ABC’s Director of Television, observed how ‘commer-
cial and Government services continue to centralise, generalise, 
move away from the local. There is no commitment within broad-
casting to innovation, to creative development, to training or to 
participation, local origination or local accountability’.2 Hughes 
and Dalton did draw hope from the arrival in 1985 of Indigenous 
television in the remote townships of Ernabella in South Australia 
and Yuendumu in the Northern Territory.3 With no policy or legal 
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framework for Indigenous television, the communities had gone 
ahead and broadcast without permission, prompting the government 
to issue experimental licences under the Radiocommunications Act 
1992 (Cth). Community television campaigners then envisioned a 
‘low power micro-station network evolving on the basis of diverse 
and particular local initiatives and needs’.4

Two decades on, Australian media are experiencing another 
ownership upheaval with ramifications for local content and diver-
sity, brought about by the dismantling of cross-media ownership 
rules. The Indigenous television sector is set for restructuring with 
the commitment of $48.5 million in commonwealth funding for pro-
gram production over the next four years. But community television 
remains a strikingly undeveloped component of Australian broad-
casting. While government has focused on meeting the needs of the 
incumbent commercial and national broadcasters in a highly regu-
lated transition to digital broadcasting, so far community television 
has not received that attention, and may be extinguished as a result. 
On the face of it, this is a surprising outcome. Digital television trans-
mission is essentially a technology for increasing the capacity of 
broadcasting systems, and community services offer precisely the 
kind of low-cost, locally oriented content that one would expect to 
find on growing multiplexes: witness the proliferation of educational, 
minority language, local and public service broadcasting in the US, 
or the mandated carriage of Indigenous broadcasting on Canadian 
cable. Nor do such services threaten the commercial position of the 
incumbent broadcasters. From another perspective, the sidelining of 
community television seems to make some sense. In the era of broad-
band, the case for subsidising community media has become 
somewhat more complex than the old arguments over access, and 
the need for alternatives to mainstream broadcasting. Community 
broadcasting advocates now need to show why governments should 
allocate scarce public resources—spectrum—to small groups of audi-
ovisual enthusiasts, at a time when government ministers routinely 
cite the internet as the final guarantee of diversity and plurality in 
news and information.

Our argument here is not directly about where community 
broadcasting should belong in media policy. Rather, it is concerned 
with drawing out the consequences of the somewhat accidental 
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relationship between the two. Although it is entirely peripheral within 
the broadcasting system, community television can tell us much 
about Australian broadcasting policy and its directions. That policy 
continues to be widely criticised for both failing to ensure a timely 
transition to digital, and for unfairly underwriting the commercial 
interests of the free-to-air networks. The position of community tele-
vision suggests that this is only part of the story. The questions raised 
by Hughes and Dalton in 1985—concerning where we find localism, 
innovation and creative development in our media—are more perti-
nent than ever. Our research elsewhere suggests that the community 
media sector provides an institutional base for creative innovation 
and training, one that may be enhanced rather than diminished by 
the explosion of low-cost digital production and distribution.5 But 
the dynamics of centralisation and generalisation remain critical, 
and while the first part of this chapter tracks the strange failure of 
policy to date, the second part returns to the effects of those centrip-
etal forces.

The Digital Community?
Community television is local, user-generated and governed by civil 
associations. It is not ‘television’ as traditionally understood. Although 
digital technology has the potential to advance community televi-
sion’s non-standard television forms and practices, the government 
has decided to leave the sector in an analogue limbo—a situation we 
describe below. Community television may now have to look for 
alternative delivery platforms.

The campaign for community television was one outcome of 
the video access movement in the early 1970s, sparked by the availa-
bility of affordable and portable videotape technology. Groups 
experimented with a range of delivery options, including cable and 
‘windows’ of content on SBS during the early 1980s. The first commu-
nity stand-alone television test transmission occurred because of a 
bureaucratic mistake. The student-controlled community television 
group RMITV, based at the Royal Melbourne Institute for Technology 
(now RMIT University), submitted an application to the then 
Department of Communications and Transport (DCT) and were 
awarded an experimental licence. Unfortunately, the licence was 
ruled to be inappropriate for the purposes of a community television 
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broadcast and was soon nullified. As a result of the mishap, however, 
the DCT were compelled to provide the Australian Broadcasting 
Tribunal with the authority to issue RMITV with a test transmission 
permit. Other groups then applied for permits and the 
Communications Law Centre (CLC) was asked to evaluate the test 
transmissions. The CLC astutely concluded that although there was 
sufficient interest in community television, stations would struggle 
unless the government provided them with high-power transmission 
facilities.6 In the end the sector decided it should have an autono-
mous channel. This avoided difficult questions over legal 
responsibility for content in a shared arrangement and appeased 
commercial and national broadcasters, none of whom expressed any 
interest in hosting a community service.

In 1992 the House of Representatives Standing Committee on 
Transport, Communications and Infrastructure (HORSCOTCI) held 
an inquiry into the possible uses of the sixth high-power television 
channel—the only remaining nationally available channel in the 
spectrum plans of the time. HORSCOTCI assessed the suitability of 
various non-commercial services including community access, edu-
cation, parliamentary broadcasts, Indigenous broadcasting and 
independent film. Although the committee preferred educational use 
of the channel (as proposed by the Vice Chancellors’ Committee), the 
education sector was not ready to commence broadcasting. Instead, 
the committee recommended that the sixth channel be made avail-
able for community television on a trial basis.

The government refused to provide funding or infrastructure for 
the services and the community sector was forced to sell airtime to 
help pay for transmission. University partners assisted some stations 
to meet transmission costs in the early years of the trial. With the low-
power network model overruled in favour of city-wide transmission, 
the aspiring community television groups organised themselves into 
consortia and began broadcasting on temporary open ‘narrow-
casting’ licences under what became known as the ‘community 
television trial’, a name suggesting a level of policy intent which was 
not elsewhere evident. These were not community broadcasting 
licences—narrowcasting was a regulatory device designed for niche 
broadcasting services, such as tourist information stations. The com-
munity stations were required to be not-for-profit, and were expected 
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to be guided by community broadcasting licence restrictions if they 
were to progress beyond the trial phase. Groups in Adelaide, Brisbane, 
Lismore, Melbourne, Perth and Sydney were licensed from 1993. Two 
additional licences awarded in Bendigo and Hobart failed to get off 
the ground.

The trial lasted for over a decade. The open narrowcasting 
licence meant that the regulator could not enforce sponsorship con-
ditions, allowing stations to enter into financial relationships which 
did not technically fit within the guidelines of community broad-
casting. The bureaucracy became increasingly frustrated by 
community television. The sector argued that the one-year tempo-
rary licence-renewal process was incapacitating, preventing stations 
from pursuing long-term partnerships or developing viable business 
models. In 1997 the regulator jettisoned the plan for an education 
channel and declared that the sixth channel need not be used for dig-
ital television tests. Instead, the ‘sixth channel, if put to any use at all, 
should be used for community access television, as most socio-eco-
nomic benefits presently appear likely to follow from this use’.7 The 
sixth channel report was never tabled in parliament and the stations 
saw no direct outcomes from its recommendations. A series of unre-
solved inquiries and government reviews ensued.

When the digital conversion legislation went before parliament 
in 1998, it made no mention of community television, other than to 
stipulate that a review should be conducted into the arrangements 
for its carriage on a datacaster’s multiplex. (Many of the more com-
plex questions in the legislation were dealt with in this manner.) 
Under a carriage arrangement, transmission would be provided by 
one of the new digital television services or by government (as a 
reduction of their licence fee) thereby resolving the main source of 
financial difficulty for the sector. The Community Broadcasting 
Association of Australia (CBAA) supported the plan for a carriage 
arrangement but stipulated that where a service was willing and 
capable of running a full, stand-alone 7Mhz channel, they should be 
allowed to do so.8 With current technology, a standard-definition (SD) 
digital channel would enable community broadcasters to simulcast 
their analogue service, but would not provide sufficient bandwidth 
for more than a single stream of content at the equivalent quality to 
an analogue channel. With a full 7MHz channel, community 
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television could broadcast multiple channels for different commu-
nity uses, deliver high-definition (HD) programming, and provide 
interactive services. The community broadcasters’ concern was that, 
as technical and content innovation in the broadcasting industries 
progressed, they would be stranded in an out-of-date single SD 
channel—effectively ‘locked’ into an analogue television paradigm 
within a digital environment.

Paradoxically, the proposed carriage arrangement depended on 
new datacasters taking up restrictive new digital licences which 
would preclude them from offering anything that looked like conven-
tional television. When datacasting failed to attract any interest from 
potential broadcasters, community television was effectively side-
lined. The sector raised the possibility of carriage on SBS once again, 
this time as a stand-alone SD service for the duration of the transi-
tion phase. The SBS option also had the added benefit of providing 
regional digital distribution, which would serve non-metropolitan 
communities with a community programming stream in the short 
term. Although SBS rejected the idea, the government still had the 
power to legislate carriage on the community sector’s behalf. The 
only other option was for stations to make a ‘direct switch’ to digital 
using their existing analogue frequencies. This would mean that there 
would be no simulcasting period in which analogue viewers could 
continue to receive the station, a highly problematic scenario given 
that the overall transition to broadcasting was clearly going to take 
longer than the 1998 legislation suggested. The government indicated 
that this was their preferred option, presumably hoping that digital-
only community channels might help encourage viewers to switch. 
The sector rejected the idea outright. Stations were already experi-
encing a decline in audiences due to the take-up of digital television, 
but to wait until digital television reached critical mass and then have 
to attempt to win audiences back was not an option. Sponsors and 
programmers would be long gone.

The CBAA began lobbying for an end to the trial, hoping that 
if full community broadcasting licences were issued, arrangements 
for simulcasting in digital would have to follow. A statutory review of 
community television was tabled in parliament in June 2002. The 
review recommended greater regulatory certainty as well as 
stronger accountability and governance mechanisms. New licensing 
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arrangements were put in place (which allowed the sector some 
leeway with sponsorship and the sale of airtime) and Sydney, Perth, 
Melbourne and Brisbane received permanent analogue community 
licences. The Sydney and Adelaide licences changed hands while the 
one regional station, Lismore, continued to broadcast intermittently 
with no staff and barely enough sponsorship income to cover elec-
tricity costs.

In 2005, the CBAA conducted a survey of the four metropolitan 
stations operating that year. The survey revealed that these stations 
were screening 164 hours of locally produced programming a week, 
including sixty-one hours of news, and thirty-three hours of ethnic 
programming. Community radio research has shown a 7 per cent 
growth in audience numbers between 2004 and 2006 (totalling 47 per 
cent of the population). When asked why they listen to community 
radio, the majority of respondents cited ‘local information, local 
news’.9

Without doubt, community broadcasting offers a model for 
local media development in regional Australia. However, the revoca-
tion of the sixth analogue channel reservation in 1999 meant that 
only those areas with an incumbent service could be guaranteed use 
of the channel. The Australian Broadcasting Authority (ABA, now the 
Australian Communications and Media Authority) stated that they 
were prepared to make analogue channels available on a case-by-
case basis in regional areas where there was still spectrum available. 
As a result, a group in Mt Gambier, Bushvision, received a trial licence 
in 2005. Novacast, located in Newcastle (the largest non-capital city 
in Australia), applied for a community television licence that same 
year but was informed that there was no spectrum available in the 
area. The group now operates on a narrowcast licence on Satellite 
Community TV with a limited audience and extremely limited rev-
enue options. LINC TV in Lismore attempted to extend its 
transmission reach to the densely populated coastal areas—a move 
that would have improved its revenue stream dramatically—but dis-
covered that the sixth channel reservation had been deleted in a 2002 
Licence Area Plan (LAP).

With limited audiences and low levels of program production, 
regional community television’s prospects have always appeared 
bleak. Bushvision hoped to overcome program and sponsorship 
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obstacles by establishing a regional programming stream that would 
incorporate content from rural communities across the country. 
ACCESS 31 in Perth decided on a similar model when it persuaded 
the Western Australian state government to carry its programming on 
Thursday nights and continuously on the weekends on its Westlink 
Satellite service. The townships of Albany and Bunbury have har-
nessed old transmitters to rebroadcast the Westlink/Access 31 service 
over the air.10 The ultimate aim was to achieve independently licensed 
community TV services in non-metropolitan areas, backed up with 
regional programming feeds provided by other community stations 
to fill the gaps. Such attempts to create viable models have, to date, 
received little or no support from DCITA, revealing complacency in 
regards to the sector’s survival and confusion over what should be 
considered ‘appropriate’ services.

By 2006, the sector was reasonably well established in urban 
areas, with a combined national audience estimated by the CBAA at 
3.8 million weekly viewers. But despite a long sequence of reviews 
and amendments to the 1998 legislation, there is still no policy or res-
olution as to the future of community television. In parliament in 
May 2006, the current communications minister, Senator Helen 
Coonan, remained tight-lipped on the issues of digital simulcast 
when pressured by the Labor shadow communications minister, 
Senator Stephen Conroy:

Senator Conroy—Has spectrum [been] reserved for the 
community television sector to move to digital broad-
casting?

Senator Coonan—That is one of the matters under discus-
sion, as to how they could be accommodated either as a 
‘must carry’ or in some other way.

Senator Conroy—Are there alternative ways?

Senator Coonan—There are alternatives to ‘must carry’, 
yes.

Senator Conroy—Could you let us know?
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Senator Coonan—I am not going to give you all the alter-
natives.

Senator Conroy—No, I am interested.

Senator Coonan—We are currently discussing ways to 
accommodate community television.

Senator Conroy—I am not looking for a decision. I was just 
wondering what those other ways would be.

Senator Coonan—They are under discussion. I am not 
going to go through them all for you.

Senator Conroy—If they are a secret, I am prepared to sign 
the national secrets Act.

Senator Coonan—No, it is not a national secret, but it is 
under development, so it is inappropriate, I would think, 
within the realm of these estimates to be talking about it.

Senator Conroy—You would not want to see us ending up 
with less television if we switched from analog to digital, if 
the community TVs did not come across. There would 
actually be less television available by moving from analog 
to digital, if they got left behind. You would not want to see 
that as an outcome, I presume?

Senator Coonan—Who said they wanted to see that?

Senator Conroy—That is what I am saying.11

Plainly, the hope that permanent licences would resolve the 
long-term situation of the stations has not been fulfilled. In October 
2006, legislation was passed which will see the two remaining digital 
channels—both earlier earmarked for datacasting—auctioned off, 
one for datacasting and one for mobile television services. Incumbent 
commercial broadcasters will be permitted to bid for the mobile 
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television licence; the datacasting licence will be subject to the same 
extraordinarily restrictive conditions which bedevilled the last 
attempt to find a broadcaster willing to pay for the privilege of not 
broadcasting television. There is no stipulation that either service 
should carry a community channel, although it is possible that one 
might. Without a datacasting option, government may yet find 
another solution, perhaps turning back to SBS. Further ahead, the 
disposition of the spectrum currently used for analogue services after 
the putative 2012 switch-off will remain an open issue. In any case, 
the minister has informed the sector that the government will not 
fund digital transmission or subsidise existing stations through a 
direct switchover period. Some of those stations will struggle to sur-
vive a further extended period of tortuous uncertainty, relieved only 
by the occasional cryptic reassurance.

Why is there no digital transition plan for community televi-
sion? We can draw several points from the experience of the sector to 
date. First, the sector has gradually emerged in the absence of any 
foundational policy mandate, from either Coalition or Labor govern-
ments. In some respects its appearance was accidental, and its 
survival unintended. The sector received policy sanction through the 
‘sixth channel’ inquiries, but was anointed by default rather than 
design. History would have been different if universities had been 
prepared to pursue their own aspirations as broadcasters. However, 
even without a strong policy remit, the sector has been effectively 
represented and recognised within the broader policy debate 
throughout this period: the CBAA has had a presence in every major 
media policy review, and there is clearly an element of support for 
community broadcasting among interested politicians across 
Australia.

Second, there are clearly doubts as to the relevance of the sector 
in an era of multiplying audio and video offerings on the internet; to 
some extent these have been answered by better research on the 
audiences and reach of the sector12, although a clearer understanding 
of the institutional role of community broadcasters in a converged 
media environment is only beginning to emerge.

Third, questions remain about the financial sustainability of 
the sector. The issue of transmission costs, raised by the CLC in 1990, 
remains at the heart of the matter. Since community television’s 
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inception, government has insisted that it must fund its own opera-
tions, including transmission and programming. Transmission has 
proven to be an onerous burden on stations, a situation exacerbated 
with the privatisation of transmission infrastructure in 1999, despite 
the commonwealth’s assurances at the time that the new arrange-
ments would protect community broadcasters. Melbourne’s 
community television station, C31, pays $180 000 a year for trans-
mitter site fees alone (the transmitter and its maintenance are 
additional costs). In 1998, Senator Alston had promised the sector a 
SD channel free of charge, which would have meant that revenue 
from sponsorship, member fees and the sale of airtime could be ded-
icated to station operations, training and programming. The CBAA 
has estimated the costs of digital transmission as follows:

• for carriage on a datacasting service: $5.65 million in one-off 
capital costs and $1.797 million in operating costs per year

• for carriage by a national broadcaster such as SBS: $7.57 million 
in one-off capital costs and $2.415 million in operating costs per 
year

• for a stand-alone transmission facility (that is, a 7MHz digital 
multiplex): $15.5 million in one-off capital costs and $4.732 
million in operating costs per year.

A 2007 House of Representatives Standing Committee recom-
mended that the government provide $6 million per station for digital 
transmission costs.13 If the history of community television reviews is 
anything to go by, the recommendation will not get far. On the other 
hand, substantial public funding has been devoted to defraying the 
costs of digital conversion for other Australian broadcasters, both 
public and private. In 1998, the ABC received an additional $20.8 mil-
lion over five years and SBS an additional $17.7 million over five years 
to assist in the upgrade of their equipment and facilities from ana-
logue to digital. In 2000, the ABC received a further $36.8 million over 
three years and SBS a further $29.4 million over four years for the 
second phase of capital equipment funding for digital. The govern-
ment also made a commitment to fund the distribution of their 
digital television programs to transmission sites, and to broadcast 
their digital television programs to viewers. Further, in 2000 the 
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government committed $260 million over thirteen years to the 
Regional Equalisation Plan (REP), which represented a licence fee 
rebate covering half of the total estimated costs of digital conversion 
for regional commercial broadcasters. As a rationale for providing 
this support, the government acknowledged that ‘regional broad-
casters do not earn as much money as metropolitan broadcasters, so 
paying for digital television is harder’.

The issue is not really whether community television can sur-
vive in the marketplace (these are not commercial stations, after all) 
but whether the cost of transmitting a digital signal is proportionate 
to the perceived public value of the service. Implicit within this is an 
overall judgment about what digital television should be for and how 
resources are best allocated. Innovation, creative development, 
training and participation—the wish-list of Hughes and Dalton back 
in 1986—have little place in the current television policy framework. 
But what then is the television future embodied in a decade of law 
and policy and public debate? Is there a place for community com-
munication in digital television?

An alternative future remains an option: digital television 
should, in many respects, be a more suitable platform than analogue 
for community content, as the technology’s flexibility can accommo-
date non-standard television forms. It allows for autonomous 
channels which could potentially accommodate all of the interests 
flagged in the sixth channel inquiry of the 1990s: education, parlia-
mentary broadcasts (and other electronic government content), 
Indigenous broadcasting and independent film, as well as content 
produced by cultural institutions and civil society associations 
seeking to connect with their constituencies. If a ‘community multi-
plex’ were established, a portion of that spectrum could be leased to 
a commercial provider, with the proceeds funding transmission for 
all services. In the digital television landscape, community television 
has the potential to act as an intermediary between the vibrant ama-
teur domain and high-end public and commercial television 
broadcasting. Such a role would build upon the existing function of 
community television as the major training ground for the national 
and commercial stations. Without these services, industry may see a 
significant decline in talent coming into the sector. Although media 
training is available in the tertiary sector, community broadcasting 
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provides tangible experience in station operations and hands-on 
technical knowledge. Moreover, community television is an estab-
lished content proving ground, nurturing programs and talent, 
including some of Australia’s most recognisable names in entertain-
ment and news.

The Analogue Nation
The difficulty lies in locating the sources of that possible future within 
the policy present. In general terms, Australian media policy is often 
seen as an expression of economic or political liberalism, or as tech-
nology-driven, or as the creature of corporate influence. It may be 
better understood as the evolutionary outcome of those same 
dynamics of ‘centralisation’ and ‘generalisation’ that concerned John 
Hughes and Kim Dalton in 1986. The important point here is the 
extraordinarily vigorous survival of the nation-building model of 
broadcasting, with an increasingly high level of government inter-
vention evident in all sectors: the directly publicly funded 
broadcasters, the commercial free-to-air operators, and subscription 
providers. The disposition of public resources has a substantial influ-
ence on market forces in broadcasting, and it is this ‘national’ 
dimension of policy which we think is now most significant in under-
standing the current impasse. But this is not a problem specific to 
digital broadcasting: the Australian regime in this area is a good 
example of a more general pattern of intervention across a number 
of service industries. As elsewhere, the broadcasting policy frame-
work is complex and has some unusual features in comparison to 
other countries, involving tight content controls for new entrants 
(the datacasters) and new forms of content and format regulation for 
existing broadcasters, inhibiting their ability to go beyond conven-
tional television services. The statutory mandate for HD broadcasting 
is a particularly distinctive element, constructed and regulated in a 
way which has reduced the multi-channel and interactive potential 
of the new platform.

Thomas elsewhere has described Australia’s version of digital 
television as a digital emulation of analogue television.14 Looking 
back at the extended and bitterly contested development of the 1998 
legislative and policy framework, the new platform appears to have 
been conceived primarily as a parallel broadcasting service to be 
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constructed alongside the analogue one, with the focus on meeting 
the requirements of broadcasters in establishing digital services. 
Although the legislation proposed a finite period of analogue and 
digital simulcasting, a plan to switch viewers from analogue to digital 
was strikingly absent, and this gap remains a glaring weakness in the 
overall framework, notwithstanding the amendments of 2006, and 
the subsequent creation of the Digital Australia agency. The govern-
ment’s objective, it may be inferred, has been to engineer a very 
gradual transition to digital while retaining key features of analogue 
television in digital form. This appears to include an expectation that 
both public and commercial television broadcasters will continue to 
play an important national cultural and political role, with consider-
able government support; and that longstanding protections for the 
industry should remain, thereby preserving as long as possible the 
analogue model of audience aggregation. The policy discourages or 
forestalls the fragmentation (and also the potential growth) of media 
audiences, both through the regulation of existing services and 
through the construction of regulatory obstacles to new ones. The 
attempts of the Seven Network to create a multi-channel service out 
of its digital channel have been consistently rebuffed, while the com-
munications minister has aired her doubts as to the economic 
viability of new commercial services on several occasions.

At the same time, the government has resisted proposals to 
establish a national Indigenous broadcasting network. A fully 
Aboriginal-owned commercial satellite channel, Imparja, began 
transmission in 1988 and is available across one-third of the country. 
Alongside its main channel, which retransmits content from 9, 10, 
ABC and SBS, Imparja’s Channel 31 (ICTV) screens up to twenty 
hours a day of Indigenous programming, news and community infor-
mation. Eighty per cent of this content is in Indigenous languages 
and can be accessed for retransmission by 200 Remote Indigenous 
Broadcasting Services (RIBS). Content is provided by a number of 
organisations in the Pilbara, Kimberley, Warlpiri, Ngaanyatjarra and 
Pitjantjatjara Yankunytjatjara areas. Goolarri Media in Broome also 
produces content and transmits terrestrially to the Broome area via 
an open narrowcasting licence.15 Support for a more comprehensive 
service was evident in the Productivity Commission’s 1999–2000 
broadcasting inquiry16, which recommended the allocation of 
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spectrum and the development of more appropriate licensing cate-
gories for Indigenous broadcasters. In 2005, the government called 
for submissions on the ‘viability of creating an Indigenous television 
service and the arrangements that should apply to the digital trans-
mission of such a service using spectrum in the broadcasting services 
bands’. The Indigenous sector argued that the primary function of a 
National Indigenous Television service (NITV) would be ‘to inform, 
educate and entertain’. It would allow for the expression of a dynamic 
and evolving Indigenous culture; help maintain language and cul-
ture; assist in the development of the Indigenous creative industries; 
provide community education; and present Indigenous stories to all 
Australians, thereby promoting a richer understanding of the 
nation.17 The NITV proposal was clearly an attempt to strengthen the 
Indigenous nation(s) by aggregating audiences under a fairly tradi-
tional, institution-building, public service television model. New 
Zealand and Canada provided influential precedents. But if the orig-
inal NITV model conformed to the nation-building broadcasting 
paradigm, what eventuated was far from that. The NITV proposal was 
rejected by the commonwealth in favour of a plan to allocate funds 
directly to Aboriginal program production ($48.5 million over four 
years), to be delivered by Imparja or community television (Channel 
31) and pay TV in metropolitan areas.

The NITV decision may prove to be a practical one, with imme-
diate benefits for Indigenous production. It is also consistent with an 
underlying official reluctance to establish new television services, or 
to increase competition in existing services. With the exception of the 
proposed mobile television licence, it appears that, at least at a policy 
level, digital television has not been seen as a way of creating new 
markets for television, but has been designed more defensively, to 
manage a technical transition for existing markets, which may then 
help to preserve them in the face of increasingly popular alternative 
forms of audiovisual entertainment. There is a tendency in the anal-
ysis of media policy to assume that broadcasting is something for 
everyone, because virtually all Australian households have a televi-
sion receiver. However, television is not equally for everyone. Market 
research indicates that there are substantial variations in the con-
sumption of television, and particularly that commercial free-to-air 
television is watched most by relatively older and poorer Australians, 
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who are also more likely to live outside the major cities. This audi-
ence is a core political constituency for a government which has 
thrived on what the political scientist Judith Brett has called ‘national 
popularism’.18

Rather than withdrawing from media industries, Australia’s con-
servative government has become progressively more entangled with 
them, both through more complex and convoluted regulation, and as 
a commercial player in the market itself, as one of the most impor-
tant buyers of advertising time on the commercial networks. This is 
one area where the centralising and generalising dynamic that con-
cerned John Hughes and Kim Dalton has developed considerably 
over the two decades since their report appeared. The boundaries 
between public broadcasters and their commercial competitors have 
blurred, with both sectors now receiving substantial amounts of gov-
ernment money, albeit in different forms and for different purposes. 
The fact that the Coalition has, from time to time, encouraged the 
aspirations of the Nine Network to be regarded as ‘the national broad-
caster’ is only one aspect of this shift.19 The more important aspect is 
the steadily increasing political and governmental investment in the 
aggregated audiences of commercial television, through a period of 
rapidly growing public revenues. Since 1999, the commonwealth has 
spent close to $1 billion in advertising, with little of the accountability 
and evaluation that is usually attached to significant public expendi-
ture. This does not include political advertising, although the styles 
of government and political advertising are becoming blurred. (It 
should be added that state governments have also significantly 
increased television spending in recent years.) Researchers have 
begun to examine the growth of government advertising ostensibly 
devoted to explaining new laws and policies, often highly conten-
tious: examples include gun control, work choices, the new tax 
system, national security and Medicare.20 In the period of the Keating 
government, commonwealth advertising also increased, spiking 
especially in election years. That pattern has continued, but as Table 
14.1 shows, government expenditure in non-election years has also 
increased.

Expenditure at these levels now comprises a small but never-
theless notable portion of overall commercial free-to-air television 
revenue, which is now over $3 billion annually. It is also significant in 
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comparison to the ABC’s budget, currently around $800 million. 
Further, the government is in an unusual position in relation to other 
commercial advertisers: it has very deep pockets, especially after 
Australia’s long economic expansion. A lack of competition among 
broadcasters will raise the cost of advertising, but this is not a 
problem for an advertiser with the resources of the commonwealth.

Table 14.1: Federal Government Expenditures for Advertising Campaigns 

over $10 000

Nominal
(in $m)

2004–05 prices
(in $m)

1991–92 $48 $63

1992–93 $70 $91

1993–94 $63 $81

1994–95 $78 $100

1995–96 $85 $106

1996–97 $46 $56

1997–98 $76 $92

1998–99 $79 $96

1999–2000 $211 $250

2000–01 $156 $177

2001–02 $114 $126

2002–03 $99 $106

2003–04 $143 $149

2004–05 $138 $138

Total $1406 $1525

Sources: Department of Administrative Services, Annual Reports, 1991/92 to 1995/96, 
1996/97 to 1997/98, supplied by the Government Communications Unit (GCU); 
Department of Prime Minister and Cabinet, Annual Reports, 1998/99 to 2002/05, from 
Fiona Childs, ‘Federal Government Advertising 2004–05’, Parliamentary Library, Research 
Note no. 2 2006–07, 20 July 2006.

Government advertising functions as a commercial subsidy for 
incumbent broadcasters, which also politically benefits the incum-
bent party. It is often criticised as wasteful and partisan. The argument 
for our purposes is not that this increasing expenditure is necessarily 
a bad thing, or that it is a misuse of public funds, or that it has been a 
distinctive strategy of the federal Coalition. It is clearly an emerging 
feature of contemporary Australian and other governments, and will 
continue to be controversial whether or not stricter controls are 
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introduced. This evolving aspect of government must necessarily 
further complicate its relationships with media, and has done so 
through the long, stuttering debate over digital broadcasting. The 
long-term consequence is that commercial television and govern-
ment media have become progressively more important to each 
other, at a time when technological change has also made the estab-
lished analogue media system vulnerable. With the commercial 
sector and its audiences at the centre of the policy action, commu-
nity media, as well as new market-driven ventures, have become an 
ever lower-order priority. The platform switch to digital thus puts 
at risk the very institutions that make low-cost, local innovation in 
television possible.

Conclusion
The argument and narrative traced here have several consequences 
for our understanding of the transition to digital broadcasting. First, 
what we are calling the ‘analogue nation’ is consistent with the con-
centration of media audiences, the reluctance to open the system to 
new services or expanded platforms, and the protection of incum-
bents. Analogue television works and has worked extremely well in 
aggregating audiences, especially in the Coalition’s key older constit-
uency. Alongside television, the government has devoted increasing 
resources to direct marketing to reach individual electors. The 
internet has not been adopted as a major vehicle for political com-
munication. Our argument is not that government advertising is the 
dominant driver of media policy—clearly there are a range of com-
peting interests in this area, including the underlying economic value 
of the spectrum and the public investment in the established broad-
casting system, as well as the interests of incumbent industries. But 
any fragmenting of the television audience across new services, net-
works or channels, including community television, is not only not in 
the commercial interests of incumbent broadcasters, but would also 
involve some costs and strategic rethinking on the part of govern-
ment. More comprehensive media reform is therefore unlikely. 
Community television has not been given a home on the digital plat-
form because, like multi-channelling, additional channels and 
interactive television, it is a second- or third-order service in the ana-
logue model.
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The second consequence is that studies of Australian digital tel-
evision need to address the governmental construction of the 
‘national interest’. While policy analysis is often concerned with 
gauging technological shifts and consumer benefits, and shifting 
concepts of the public interest, the calculus of ‘what is best for 
Australians’ will necessarily be quite different. We often describe the 
relations between government and the media in ways which may be 
illuminating but also imply a normative polarisation of these 
domains. Terry Flew, for example, has written about the ‘social con-
tract’ implicit in Australian broadcasting.21 In 2000, the Productivity 
Commission’s broadcasting inquiry highlighted the problems created 
by what it called a quid pro quo approach to media policy, character-
ised by the construction of elaborate and ultimately unsustainable 
privileges and obligations. The quid pro quo game was propelled by 
the power of media proprietors to exercise political influence, and 
the reciprocal capacity of political leaders to dispense or withhold 
preferment. This analysis demonstrated the need, still urgent, for a 
more transparent and competitive model. However, it presupposes a 
separation between the government’s role in pursuing sound policies 
in the public interest and that of the media as a regulated sector of 
private enterprise. If we recognise that the commonwealth itself has 
now become a major consumer of the services the broadcasting 
industry provides, its interests in media policy become both more 
direct and multifarious. In these circumstances a ‘public interest’ 
analysis loses traction, because it is incommensurable with the 
‘national interest’ rationale which is driving key decisions.

Finally, this analysis suggests an opportunity to connect the 
analysis of media policy more frequently and more deeply with 
broader studies of public policy and politics. In our view, current 
work in political studies does help clarify the current impasse, and 
indeed the broader failings of innovation policy. The position of the 
government on media policy is consistent with its broader political 
style and communications strategy, particularly those of Prime 
Minister John Howard. Judith Brett22 and Paul Kelly23 have drawn out 
some key features of this majoritarian nationalism: the government 
has consistently presented itself as the unique defender of the 
national interest, national culture and social cohesion, through a 
period of heightened threats to national security and continuing 
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military engagement in East Timor, and wars in Afghanistan and Iraq. 
Fairness, egalitarian informality and sporting success are frequently 
identified as critical national attributes. While drawing deeply on the 
historical profile of the Liberals as a party with a broad, non-sectional 
middle-class constituency, the government presents itself as 
embracing the interests of ordinary working Australians, in opposi-
tion to arrogant elites. Howard’s own preferred medium for 
communication is radio, which he uses extensively and constantly. 
Prime ministerial press conferences, other than ‘door stops’, are now 
rare, and longer interviews on current affairs programs are occa-
sional. All this amounts to a strategy to manage political 
communication as closely as possible; and to reduce where possible 
the influence of intermediaries who may distort or misrepresent the 
government’s positions. Where media policy departs from Judith 
Brett’s influential analysis of the Howard government is in Brett’s 
emphasis on the neoliberal or public choice motivations lying behind 
some commonwealth policies. The case of the media draws our 
attention instead to another pattern of behaviour: the propensity of 
governments to trade off the economic benefits of competition 
against more immediately pragmatic outcomes, even where these 
involve considerable regulatory overheads. The management of 
media policy and practice have been central ingredients in the suc-
cess of recent Australian governments; they are also important areas 
of failure. But media and communications is often overlooked in 
more general accounts of public policy; and media policy in turn is 
an analytic island only occasionally connected to larger bodies.
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Chapter 15

What’s in it for Children?

Dedicated Channels and the Effectiveness 
of Regulation

Elizabeth Handsley

Introduction
Digital technology is generally viewed as a way of allowing the provi-
sion of more specialised broadcasting, which in turn appears to be 
conceived as a paradigm for improving service to consumers—and in 
particular, to certain sub-groups of consumers. It might be useful to 
query just how well placed this conception is. That is, how likely is it 
that dedicated channels for particular sub-audiences, and other 
forms of specialisation, will better meet the needs of the groups in 
question? This chapter attempts to answer that question in relation 
to children.

The starting point for such an inquiry is to identify the special 
characteristics of the relevant sub-audience. Australian broadcasting 
policy has done so for children and indeed the Children’s Television 
Standards (CTS) are premised on the existence of two special needs 
of children. One need derives from children’s status as a small market 
with relatively little spending power, which makes it difficult to be 
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confident that the usual laws of supply and demand would lead to 
the provision of appropriate programming for them. Hence the CTS 
impose content quotas, in an attempt to ensure that children have 
access to quality, age-appropriate programming on free-to-air televi-
sion. The other special need on which the CTS are premised is a 
vulnerability to being overly influenced by advertising. This forms the 
basis for special rules restricting the volume and content of adver-
tising during children’s programs.

In identifying both of these needs, broadcasting policy is in har-
mony with numerous other areas of law and policy that take a view of 
children as not fully able to make numerous decisions about their 
lives. There is a good deal of support in our practices and policies for 
protecting children from both the likely unwisdom of their decisions 
and the potential for their exploitation by unscrupulous adults. In 
particular, there are numerous examples of laws and policies that see 
children as an exception to ‘consumer sovereignty’ arguments. In the 
field of broadcasting, such arguments would tend to justify a light 
regulatory touch on the ground of people’s ability to just switch the 
television off if they do not like what is on. Australian broadcasting 
policy takes the view that, whatever might be said of this reasoning 
when applied to adults, when applied to children it is unrealistic and 
potentially harmful.

The identification of children as having special needs leads 
more or less automatically to a view of children as potential benefici-
aries of digital broadcasting. We can expect more of the same, 
including from commercial broadcasters. Or even if more children’s 
channels do not emerge, we can expect children to feature in the 
rhetoric about digital television, as potential beneficiaries of the spe-
cialisation it enables.

This chapter examines the two features of the CTS mentioned 
above, and some other advertising restrictions contained in industry 
codes, in order to identify any shortcomings that risk being trans-
ferred to (and perhaps exacerbated in?) the digital platform, any 
relatively effective aspects that risk being lost, and any opportunities 
for improving the effectiveness of the system in achieving its goals.

The comments I make in this chapter are all pending the review 
of the CTS that is expected to be complete by the end of 2007. An 
Issues Paper was released in late June 2007.1
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Content Quotas
Commercial television licensees are obliged to broadcast at least 390 
hours per year of special children’s programs, including at least 260 
hours of ‘C’—or children’s—and 130 hours of ‘P’—or preschool—
shows.2 Both kinds of program are defined by reference to certain 
criteria relating to quality and age-appropriateness.3

This definition is sometimes misunderstood. For example, 
Catharine Lumby and Duncan Fine in their recent book Why TV Is 
Good for Kids give the following response to the ‘myth’ that ‘children’s 
television is particularly trashy’:

Television aimed at children is the most strictly regulated 
television in Australia. The Australian Children’s Television 
Standards … mandate how much children’s TV commer-
cial broadcasters have to show and require them to screen 
programs that are of a high production quality and 
enhance children’s experience and understanding of the 
world. No commercials can be run during programs aimed 
at pre-schoolers and no more than fi ve minutes of ads dur-
ing programs aimed at school-age children.4

This discussion suggests that the ‘C’ definition is a guarantee 
that all (Australian) children’s programming will meet the criteria, 
rather than just that a quota will be filled meeting those criteria. 
Essentially, the quota leaves licensees free to show ‘trashy’ programs 
the rest of the time, and there is plenty of programming which we 
would think of as ‘aimed at children’ but which does not meet the ‘C’ 
criteria. Similarly, the ban on advertising is only on ‘P’ periods, or in 
other words in programs that are shown in fulfilment of the quota. If 
‘P’ programs, or (a broader category) ‘programs aimed at pre-
schoolers’, are shown in excess of the quota requirements, ads are 
allowed. The same goes for the five-minute rule: it applies only to ‘C’ 
periods, not to all ‘programs aimed at school-age children’.

The CTS content quotas are linked with the Australian Content 
Standard. For example, ‘P’ programs must be Australian; and there is 
a sub-quota of Australian ‘C’ drama (with concessions, for example, 
as to the amount of time that can be taken up with ads during such 
programs).5
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There is some potentially confusing terminology in the CTS, 
namely the difference between ‘C’ and ‘P’ programs, periods and 
bands. ‘C’ and ‘P’ programs are those that meet the definition men-
tioned above. ‘C’ and ‘P’ periods are the times that are notified to 
Australian Communications and Media Authority (ACMA) by licen-
sees as those during which they will show ‘C’ or ‘P’ programs.6 Bands 
are the broader time slots within which ‘C’ and ‘P’ periods must fall 
(‘C’=7–8 a.m. and 4–8.30 p.m. weekdays and 7 a.m.–8.30 p.m. week-
ends and school holidays; ‘P’=7 a.m.–4.30 p.m. weekdays).7 The 
significance of these different terms becomes apparent below.

Preschool Children (the ‘P’ Quota)
The commercial television licensees must broadcast 130 hours per 
year of ‘P’ programs, of which there must be at least thirty minutes 
per weekday in the ‘P’ band.8 No advertising is allowed during ‘P’ 
periods.9

Examples of ‘P’ programs are Here’s Humphrey, Hi-5 and The 
Book Place. In the early 1990s, the show Fat Cat and Friends lost its ‘P’ 
classification because of a judgment as to its quality. Many people 
seem to have misunderstood this decision, concluding that the show 
was banned. It was not banned, but rather the licensee concerned 
could no longer use it to fulfil its obligations under the ‘P’ quota.

The most extraordinary thing about the ‘P’ quota has been the 
clearing of an ad-free space on commercial television stations. For 
those who support the goals of the CTS, this is seen as a major tri-
umph. However, the question must be asked whether some ‘P’ 
programs are being commercialised from the other end. There are 
massive merchandising efforts around some of these programs and 
the success of such efforts raises the question of whether there is a 
point at which the ‘programs’ become program-length ads for the 
merchandise.10

This concern applies similarly to ABC programming which, as 
we know, is also supposed to be free from advertising. Yet there are 
merchandising empires built around many of the most popular pro-
grams. There have even been rumours that the ABC’s program 
purchasing policy is influenced by the merchandising opportunities 
associated with the programs being considered. If this were true—if a 
program were considered to be better ‘value’ to the ABC because of 
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the potential for merchandising profits—it would be effectively the 
same thing as a program-length commercial.

School-aged Children (the ‘C’ Quota)
Licensees are obliged to broadcast 260 hours of ‘C’ material each 
year, of which there must be at least thirty minutes every weekday 
between 7 a.m. and 8 a.m. or 4 p.m. and 8.30 p.m. to reach a total of 
at least 130 hours per year. The remaining programming must be 
broadcast during the ‘C’ band—in other words, it can be broadcast at 
the weekend. The fact that a particular time is a ‘C’ period is not a 
guarantee that the program being shown will be ‘C’, as the program 
can be displaced for an ‘event of national importance’ or ‘major 
sports event’ that is suitable for viewing by children.11

There are two major limitations to the ability of the CTS to 
achieve the goal of providing high-quality, age-appropriate program-
ming for school-age children. The first is that there are no 
requirements for the promotion of ‘C’ programs, or for scheduling 
them at regular or popular times.12 Therefore, none of these things 
tends to happen and the programs do not develop a following. This is 
so even though there are bonus points given for the broadcast of 
Australian ‘C’ drama during prime time.13 Therefore a substantial 
quantity of excellent material goes largely unwatched and children 
continue to watch primarily material that does not meet the ‘C’ cri-
teria. For example, the ten programs that attracted the highest 
audience of 0–14 year olds in 2005 included Ten’s AFL Finals, Big 
Brother, Myth Busters, The Simpsons and Australian Idol. It is worth 
noting that these top ten programs attracted a total child audience of 
3.171 million compared to the total child audience of 2.792 million 
attracted by the top ten children’s programs. The top ten ‘C’ and ‘P’ 
programs attracted a child audience of 544 000.14

The second limitation is that, although ‘children’ are defined as 
‘people under fourteen years of age’, there is no requirement that ‘C’ 
programs cater to all sub-groups within the age range. In such cir-
cumstances you might expect the programs to be pitched at the high 
end of the range, where children are likely to have some disposable 
income and therefore to be a more attractive audience from the 
advertisers’ point of view. This is precisely what tends to happen. For 
example, Girl TV taps into the lucrative ‘tween’ market of 10–13 year 
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olds. The result is that 6–9 year olds—those between the preschoolers 
and the ‘tweens’—are not provided with the age-appropriate pro-
gramming that the CTS appear to offer.

Advertising Restrictions

The Children’s Television Standards
There is some confusion as to exactly when the CTS advertising 
restrictions apply. CTS 1(2) tells us that these standards apply to ‘C’ 
programs, ‘P’ programs, and breaks before, during and after such pro-
grams. However, CTS 13 tells us that the main advertising content 
restrictions (CTS 10, 17–23) apply to ‘C’ periods. It is not clear whether 
CTS 13 is intended to limit the operation of those provisions to ‘C’ 
periods to the exclusion of ‘C’ programs, or whether it is intended to 
extend to ‘C’ periods that would otherwise, by virtue of CTS 1(2), 
apply only to ‘C’ programs. From one day to the next, it is unlikely to 
make any difference, as ‘C’ periods will be taken up with ‘C’ pro-
grams. But considering the scope for displacing ‘C’ programming 
during a ‘C’ period, and (theoretically) for showing ‘C’ programs in 
excess of the quota (that is, outside a ‘C’ period), there is a more than 
theoretical possibility that a consumer could become confused as to 
which interpretation applied. This would tend to undermine the 
effectiveness of the system, considering its reliance on consumer 
complaints as its only form of monitoring.

The provisions governing advertising content cover ‘unsuitable’ 
matter; misleading or deceptive matter; ads which place undue pres-
sure on children to ask their parents to purchase the product; clear 
presentation of information about products; disclaimers and pre-
mium offers; competitions; promotions and endorsements by ‘C’ 
program characters; and advertising of alcoholic drinks.15 A number 
of further provisions are stated to relate to ‘C’ periods, including 
those relating to the volume of advertising.16 The only thing stated to 
apply (only) during ‘P’/‘C’ programs (as distinct from periods) is CTS 
9, on prizes.

In other words, the vast bulk of the restrictions on advertising 
(content and frequency) apply during ‘P’/‘C’ periods, not programs or 
bands. Yet it is very difficult to determine when ‘“ C” periods’ are as 
the information is not kept on any publicly accessible register. On 
the other hand, it is not always easy to tell even which programs are 
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‘C’—though it is easier to make an educated guess. The significance 
of these aspects of the CTS is that they make it difficult for a con-
sumer to identify any breaches. Yet, once again, consumer complaints 
are the only mechanism for triggering enforcement of the require-
ments. This must be considered a substantial limitation on the 
capacity of the CTS to achieve their goal of protecting children from 
advertising.

The Commercial Television Industry Code of Practice
There are two major aspects of the Commercial Television Industry 
Code of Practice (CTICP) in relating to the protection of children.

Section 1.10 applies to television advertisers the requirements 
of two advertising industry codes: the Advertiser Code of Ethics and 
the Code for Advertising to Children. The former code contains broad 
provisions on matters such as misleading or deceptive ads, discrimi-
natory portrayal of persons, portrayal of violence and sex, and strong 
or obscene language.17 The Code for Advertising to Children applies 
to ‘Advertisements which, having regard to the theme, visuals and 
language used, are directed primarily to Children and are for … 
goods, services and facilities which are targeted towards and have 
principle [sic] appeal to Children’.18 It contains provisions on factual 
presentation, safety, social values, parental authority, price, quali-
fying statements, competitions, premiums, alcohol, and food and 
beverages.19

The second part of CTICP that is of interest for present purposes 
is ss 6.20–6.28. These are the provisions that directly govern adver-
tising to children. Section 6.20 applies CTS 17–21 to ‘Commercials or 
community service announcements directed to children’ (that is, 
those under fourteen years of age); these are the CTS relating to mis-
leading/deceptive ads; pressure on parents and so on; clear 
presentation, disclaimers and premium offers; and competitions.

Section 6.21 applies CTS 10 and 17–23 to ‘C’ periods plus the 
breaks immediately before and after. These are the same provisions 
as CTS 13 applies to ‘C’ periods—that is, it adds unsuitable material; 
endorsements by characters20 and alcohol. The remaining provisions 
relate to the lower classification of advertisements that deal ‘in a 
responsible way with important moral or social issues’21; advertise-
ments for food and/or beverages which are directed to children22; 
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selling performed by hosts, separation of program material and 
advertising, and prizes and competitions; premium-charge telephone 
services; and certain restrictions on ads, depending on their sched-
uling.23

The Australian Association of National Advertisers Codes
The Australian Association of National Advertisers (AANA) Advertiser 
Code of Ethics and the Code for Advertising to Children have been 
discussed above because they are incorporated into the CTICP. Both 
of these codes extend to all advertising, not just that on television.

The AANA has recently promulgated the Food and Beverage 
Advertising and Marketing Communications Code. It deals separately 
with ads ‘directed towards Children’ and contains provisions against 
misleading or deceptive nutritional or health claims24; improper 
exploitation of ‘Childrens’ [sic] imagination in ways which might 
reasonably be regarded as being based upon an intent to encourage 
those Children to consume what would be considered, acting 
reasonably, as excessive quantities of the product/s’25; statements or 
implications suggesting physical or other advantage from possession 
of the product; ads that aim to undermine parents; ads that contain 
any appeal to children to urge parents to buy the product; ads using 
celebrities ‘in a manner that obscures the distinction between 
commercial promotions and program or editorial content’; and ads 
that feature ingredients or premiums that are not integral elements 
of the products or services being offered.26

The Australian Subscription Television and Radio Association Code 
of Practice
The Australian Subscription Television and Radio Association 
(ASTRA) Code of Practice for Subscription Broadcast Television 
defines ‘children’s advertising’ as ‘advertising broadcast within a 
block or blocks of programming aimed at children’. There are provi-
sions against children’s advertising for products or services (or using 
advertising styles) that could place children in physical, mental or 
moral jeopardy, and children’s advertising that is not clearly distin-
guishable from the programming in which it appears27, and children’s 
advertising that seeks to exploit children’s innate credulity, loyalty 
and sense of fair play.28 There is also a provision imposing special 
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restrictions on ads using premium phone services.29 Each channel 
that broadcasts children’s advertising undertakes to publish its own 
code.30 The code also adopts the AANA Code of Ethics. It is the sub-
ject of a recent review.

Limitations on the Effectiveness of the Current Provisions
The above discussion paints a picture of a fairly well-developed set of 
rules and guidelines for protecting children from advertising. 
However, there are two very important definitional points that cir-
cumscribe heavily the impact of all of these provisions.

First, as noted, the CTS advertising restrictions (might) apply 
only during ‘C’ periods. These stipulate a maximum of 390 hours a 
year, and even more to the point, they are likely to be scheduled at a 
time when few people—and few children—will be watching. Children 
do the bulk of their TV watching during the weekday evening prime 
time; the child viewership peaks around 7.30 p.m., not 4.30 p.m. in 
the afternoon or 9 a.m. on a Saturday morning, which are the kinds 
of times in which ‘C’ periods are likely to fall. So, for example, during 
January–June 2006, the average number of children watching free-to-
air television at 9–10 a.m. was 262 000, at 4–5 p.m. the figure was 
around 220 000 and at 7–8 p.m. it was 532 000.31 In other words, more 
than twice the number of children watch the less regulated hours 
than watch the hours when the more stringent regulations are likely 
to apply. The contrast is even more stark between ‘C’ programs and 
others: the highest child audience for any program was 438 000, but 
the highest-rating ‘C’ or ‘P’ program attracted only 84 000 child 
viewers.

Second, the industry codes’ special protections for children 
apply only to material that is in some sense aimed at children. This is 
narrowly defined. For example, it will be recalled that the AANA Code 
for Advertising to Children (which is incorporated into the CTICP) 
applies only to ‘Advertisements which, having regard to the theme, 
visuals and language used, are directed primarily to Children and are 
for … goods, services and facilities which are targeted towards and 
have principle [sic] appeal to Children’. Few ads shown during prime 
time meet this description. Even those for the kinds of products 
described tend to contain some element that works against them 
being seen as ‘directed primarily to Children’. For example, an ad for 
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a heavily sugared breakfast cereal might be scripted in such a way as 
to appear to be addressed at parents.

There are a number of ways in which the individual provisions 
referred to in this section are not as effective as they might at first 
appear. These deficiencies are not systemic in nature, so it is difficult 
to predict the impact they would have on a dedicated children’s 
channel as distinct from a comprehensive channel. However, the out-
line provides important context for what can be predicted about a 
dedicated channel, as is explored below.

Achievement of the Policy Goals by a Dedicated Children’s 
(Digital) Channel
The foregoing establishes that the regulations on children’s television 
contain some elements that would tend to carry out the policy goals 
of providing high-quality and age-appropriate children’s program-
ming, and of protecting children from advertising. However, there 
appear also to be some grounds for scepticism as to how far these 
effects are actually felt on the ground. The provision of high-quality 
children’s television goes only part-way towards achieving the policy 
goal if few children are watching the programs. Nor can we be confi-
dent that the content quotas provide age-appropriate programs to all 
children. The existence of special provisions to protect children from 
advertising looks promising, but when we consider the content and 
application of those provisions we realise they have little impact on 
what children actually see. In these senses, the broadcasting land-
scape under the CTS and other provisions applying to commercial 
television stands in stark contrast to that of the ABC. Although the 
national broadcaster is not subject to any content quotas, it has a very 
solid history of providing several hours per day of well-promoted, reg-
ularly scheduled, high-quality, ad-free television for a range of ages.

So there are two questions to be asked: first, can we expect a 
dedicated children’s television channel to deliver material of a 
standard equal to or higher than what is currently available? And 
second, is such a channel, presuming it carries advertising, likely to 
have a more effective system for regulating the content and volume 
of the advertising that children see?

In answer to the first question, it is almost too obvious to bother 
stating that a dedicated channel is no guarantee of quality. Intuitively 
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we might expect that quality would be driven down by the sheer pres-
sure of the volume of programming that would need to be purchased. 
It is difficult to see any incentive to invest more in high-quality 
drama, or other expensive formats. We would be unlikely to see any 
augmentation of Australian content; rather, the natural expectation 
would be for foreign-produced content to rise. A recent study has 
found that of the 2664 hours of children’s programming on subscrip-
tion television in 2005, which were overwhelmingly shown on 
dedicated children’s channels, only a little over 10 per cent was 
Australian-made.32 Not that there is necessarily anything wrong with 
this from the point of view of quality, except that the current system 
is based on the premise that for growing children, the sense of iden-
tity provided by local programming is an important aspect of quality. 
It may be that digital channels buck this overall trend, with the digital 
Nick Jr having a higher level of local content than the other children’s 
channels had.33

All of these things could be addressed by regulation: the hypo-
thetical digital channel could be required to show a certain amount 
of ‘C’ programming, or some equivalent category aimed at achieving 
quality. However, that brings us back to the lessons of the ‘C’ quota: 
without requirements as to promotion, scheduling and so on, a 
quality quota would prove equally useless. On the other hand, quality 
quota programs, in this hypothetical example, would not be required 
to compete for programming space with blockbuster prime time pro-
grams of general appeal. So promotion and scheduling requirements 
here might prove more palatable to licensees—and therefore more 
politically realistic—than they would on a ‘comprehensive’ channel.

As to the coverage of different sub-groups of children, one might 
expect that by dint of the sheer volume of material broadcast we 
would more likely find that there was a broader range. However, as 
long as the digital channel was chasing the advertising dollar, the sys-
temic problem would remain. Some groups of children are more 
attractive to advertisers, and therefore, without some kind of restric-
tion such as a sub-quota, we would find some groups better catered 
to than others. In this case there is no necessary countervailing con-
sideration to suggest that restrictions, or sub-quotas, would be more 
palatable in a digital environment. Therefore, we could expect the 
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same political challenges in achieving the policy goal as are faced in 
the regulation of analogue television.

In answer to the second question, there would certainly be an 
opportunity to avoid the ‘loopholes’ created when protections apply 
only to ads aimed at children, or in children’s programs, or for prod-
ucts likely to appeal to children. If the political will were there to 
protect children from advertising, it would be relatively easy to adopt 
clear and stringent rules for advertising to apply across the whole 
channel. There would no longer be any need to circumscribe the 
rules by reference to the apparent target audience, or the type of pro-
gram, or the type of product. There would be a presumption that all 
ads on such a channel are appropriately subject to safeguards aimed 
at protecting children. If such a presumption were made irrebuttable, 
the effectiveness of the system would stand in stark contrast to what 
we see on comprehensive channels.

If the political will were not there to put strong protections in 
place, a dedicated channel would provide a fertile space to develop 
the sophistication of marketing to children. This is already at a level 
that causes great concern to children’s advocates.

In either case, digital television is likely to create new challenges 
for those who seek to protect children from advertising in the form of 
product placement and other forms of embedded marketing. If the 
technology makes it a fairly simple matter for the viewer to edit out 
the ads, the natural expectation will be that the ads will be incorpo-
rated into the program. If ad breaks are in need of regulation to 
protect children’s interests, then product placement is too—possibly 
more so, considering that a central concern about children and 
advertising is the difficulty that young children have in distinguishing 
between programming and advertising. Embedded marketing will 
only exacerbate this problem. The chances of an effective regime 
being developed are, in my view, slim.

What Might a Dedicated Channel Do to Children’s Viewing 
Habits?
So far, discussion has centred on two policy positions: first, that 
children should have access to appropriate programming, and 
second, that they should be protected from advertising. These two 
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propositions are clearly visible as underlying the CTS and other rules 
applying to commercial television in Australia. A third proposition 
can be identified as attracting a broad consensus in the Australian 
community, even though the regulations do little to support it: 
that children should not spend every waking moment watching tele-
vision.

Those who take this view might perceive a danger that a digital 
channel could lead to just such a scenario. If parents wish to control 
the amount of television their children watch, the unsuitability (or 
lack of appeal) of the material being shown at various times of the 
day provides a ready means of doing so. The availability of a dedi-
cated children’s channel removes that tool from parents’ grasp. Once 
a dedicated channel is provided, any time is TV time for children. 
Obviously this already happens to some extent in those homes with 
access to the dedicated channels on pay TV; for example, Nickelodeon. 
It would be useful to know how those families tend to negotiate TV 
watching. Do children in such homes tend to watch more TV, and 
spend less time engaging in other activities, than others do? There is 
evidence to suggest that they might. The amount of time the average 
child spent watching free-to-air TV declined by about 15 per cent 
between 2001 and the first half of 2006; in the same period the time 
spent watching subscription TV increased by 11 per cent. The raw fig-
ures tell an even clearer story: in the first half of 2006, the 0–14 age 
group spent an average of 145 minutes per day watching free-to-air 
television, and 183 minutes watching subscription television.34 The 
latter figure is an average of minutes watched in households where 
subscription television is available. It is difficult to imagine that the 
availability of dedicated children’s channels has had no role to play in 
bringing about such an increase. The Australian Children’s Television 
Foundation has put forward the availability of dedicated children’s 
channels in the UK as a major driver of digital take-up in that 
country.35 If the same were to apply in Australia, one might expect 
that dedicated free-to-air channels would drive overall minutes 
watched up even further.

Alternatively, parents might take advantage of the on-tap chil-
dren’s entertainment to provide appropriate viewing at times when it 
is otherwise considered that TV watching is desirable. For example, if 
a convenient time for the children in a family to watch television is 
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7 p.m., and there is nothing on the normal free-to-air stations that is 
appropriate for children, then the availability of appropriate pro-
gramming at that time could be seen as a potential antidote to what 
the Australian Children’s Television Foundation has called ‘a serious 
accessibility problem’ for the child audience.36 There is a need for 
more research to establish the likely impact of dedicated free-to-air 
channels on the way that children balance television watching with 
other activities.

A related issue is that of televisions in children’s bedrooms, and 
other arrangements that might go hand in hand with specialised 
viewing patterns. In other words, do families tend to go off to their 
separate televisions to watch their separate programs? Is this good 
for the families? Is it good for children’s development? This is another 
matter on which further research is needed.

In the longer term, it is possible that the existence of dedicated 
children’s channels could give momentum to the pressures to wind 
back current protections. It might be harder politically to justify the 
content quotas discussed above, for example, if ample age-appro-
priate viewing is available on the dedicated channels. The same 
might go for advertising restrictions, and indeed for classification 
bands. For example, commercial broadcasters are currently obliged 
to show only G- and PG-rated material at times when it is expected 
that children will be awake. Or in other words, prime time material 
should be suitable for viewing by people of all ages, even if it is not 
necessarily age-appropriate in the sense that ‘P’ and ‘C’ programs 
are. This aspect of the regime is highly significant, considering that 
prime time is when we know children do the vast bulk of their 
viewing. If there are children’s programs available during prime time 
on the dedicated channel, licensees might feel better able to argue 
for a relaxation of the current restrictions—so they should be able to 
show higher-rated material earlier in the evening.

Not everybody would think that this would be a bad thing. Some 
people might think that the provision of maximum choice is the 
highest good. Others might expect that the reality will be that fami-
lies will still watch ‘comprehensive’ channels in the evening. If that is 
the case, and the comprehensive channels are showing material rated 
M or higher, one of two things will happen: children will watch inap-
propriate material, or they will be sent to another part of the house, 
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possibly to watch the children’s channel. The long-term impact of 
such arrangements on children’s development and on family 
dynamics should be studied closely.

Alternatively, it would be possible for the government to reit-
erate the policy position underlying the current regulatory regime: 
that the community provides commercial free-to-air licensees with 
significant protection from competition, and expects in return that 
the licensees will provide a service to the community more broadly. 
Nothing in the current proposals changes the fundamental proposi-
tion, therefore there is no reason to question or undermine the quid 
pro quo. Some might say that digital multi-channelling can in fact be 
used to enhance the service that broadcasters offer to the commu-
nity. Others would reply that it risks merely ghetto-ising those sectors 
of the community who are catered to only by means of ‘specialised’ 
channels.

Conclusion
This chapter has laid out the regulatory tools currently used in 
Australia to implement two policies: first, that children should have 
access to high-quality, age-appropriate programming on free-to-air 
television; and second, that they should be protected from certain 
kinds of advertising. We have seen that the current regulations 
achieve those goals only to a limited extent. In particular, the actual 
viewing of the quality programming provided under the quota system 
is not facilitated; the quota material does not cater to children at all 
ages and stages; and the advertising restrictions apply only at times 
when children are less likely to be watching, or to ads of a kind 
unlikely to be shown at children’s main viewing times.

Digital television holds out the promise of dedicated channels 
for particular sub-audiences, and children are a prime candidate for 
such a provision. This chapter has therefore considered also how the 
regulatory tools described might translate into such an environment. 
The introduction of dedicated children’s channels would remove 
some of the obstacles to the effective implementation of the policies: 
it would make scheduling and promotion requirements for quality 
material more palatable, and there would no longer be any need for 
advertising restrictions to be limited, as they currently are, to partic-
ular times and particular types of advertising.
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This is not to say, of course, that any of these outcomes is inevi-
table. It is by no means a foregone conclusion that there would be 
any quality quotas for dedicated channels, or indeed that there would 
be any special advertising restrictions aimed at protecting children in 
such an environment. My estimation is that the latter is more likely 
than the former: that is, it is hard to imagine a children’s channel 
without advertising restrictions; content quotas are another matter.

In any event, even presuming quality quotas were imposed, a 
dedicated channel would do little to help the problem of quality 
material that caters only to sub-groups of children who are more 
attractive to advertisers. In order to address that problem, the same 
thing would be needed as is currently needed, but lacking, in free-to-
air television regulation, namely sub-quotas for vulnerable 
sub-groups of children. There is no reason to think these are any 
more likely to be achieved in one environment than in the other.

Finally the chapter has raised some questions about the impact 
of dedicated channels on children’s viewing patterns. It has been sug-
gested that the existence of dedicated channels should not be seen as 
a reason to relieve the commercial broadcasters of their obligation to 
show material during prime time that is suitable for all ages. However, 
considerably more research and debate is required before firmer con-
clusions can be reached on this matter.

References
Australian Communications and Media Authority, Children’s Television 

Standards Review: Issues Paper, ACMA, Sydney, June 2007.
Lumby, Catharine and Fine, Duncan, Why TV Is Good for Kids, Pan 

Macmillan, Sydney, 2006.
MacLean, Sheena, ‘Call for a New Digital Children’s Channel’, The Australian, 

27 April 2006, p. 13.
McCutcheon, Marion, ‘Who is Watching What on Subscription Television?’, 

paper presented at Communications Policy and Research Forum, 25–26 
September 2006, Sydney, http://www.networkinsight.org/verve/_
resources/McCutcheon.pdf

Osborne, Lesley, ‘Children’s TV in Australia: Perennial Issues—New Research’, 
paper presented at Communications Policy and Research Forum, 25–26 
September 2006, Sydney, http://www.networkinsight.org/verve/_
resources/Osborne_vweb.pdf

              



Part III Media and Communications Regulation402

Notes
1 Australian Communications and Media Authority.
2 Children’s Television Standards, CTS 2.
3 CTS 2.
4 Lumby and Fine, pp. 94–5.
5 CTS 14(3).
6 CTS 3(1)(e).
7 CTS 1 (Defi nitions).
8 CTS 3(1)(b), (d).
9 CTS 13(2).
10 Australian Communications and Media Authority, p. 9.
11 CTS 3(1)(i).
12 Australian Communications and Media Authority, pp. 18–23.
13 Australian Content Standards, in force under the Broadcasting Services Act 

1992 (Cth) 12(3).
14 Osborne.
15 In relation to ‘unsuitable’ matter, see CTS 10; misleading or deceptive 

matter, see CTS 17; undue pressure, see CTS 18; clear presentation, see CTS 
19; disclaimers and premium offers, see CTS 20; competitions, see CTS 21; 
promotions and endorsements, see CTS 22; and alcohol, see CTS 23.

16 CTS 4A, 13(2), 14, 16.
17 In relation to deceptive ads, see the Commercial Television Industry Code 

of Practice, July 2004 (CTICP) s. 1; discriminatory portrayal, see CTICP s. 
2.1; violence and sex, see CTICP ss 2.2, 2.3; and language, see CTICP s. 2.5.

18 CTICP s. 1.
19 In relation to factual presentation, see CTICP s. 2.1; safety, see CTICP s. 2.2; 

social values, see CTICP s. 2.3; parental authority, see CTICP s. 2.4; price, 
see CTICP s. 2.5; qualifying statements, see CTICP s. 2.6; competitions, see 
CTICP s. 2.7; premiums, see CTICP s. 2.8; alcohol, see CTICP s. 2.9; food 
and beverages, see CTCIP s. 2.10.

20 See CTICP s. 6.24.
21 CTICP s. 6.22.
22 ‘There is an Advisory Note listing matters to take into account in 

determining [w]ho a commercial is directed to for the purpose of applying 
Clause 6.23’.

23 In relation to selling by hosts and so on, see CTICP s. 6.24; premium 
charges, see CTICP s. 6.25; and restrictions depending on scheduling, see 
CTICP ss 6.26, 6.27.

24 CTICP s. 3.1.
25 CTICP s. 3.2.
26 In relation to physical or other advantage, see CTICP s. 3.3; undermining 

parents, see CTICP s. 3.4; appeals to children to urge parents, see CTICP s. 
3.5; celebrities and obscuring distinction between promotion and 
program, see CTICP s. 3.6; and ingredients or premiums not integral to 
products or services, see CTICP s. 3.7.

27 CTICP s. 6.3(a).
28 CTICP s. 6.3(b).

              



15 What’s in it for Children? 403

29 CTICP s. 6.3(d).
30 CTICP s. 6.3(c).
31 Osborne.
32 McCutcheon, p. 9.
33 ibid., p. 11.
34 Osborne.
35 MacLean.
36 ibid.

              



Select Bibliography

Armstrong, Mark, Lindsay, David and Watterson, Ray, Media Law in Australia: 
A Manual, 3rd edn, Oxford University Press, Melbourne, 1995.

Attorney-General’s Department, Fair Use and Other Copyright Exceptions: An 
Examination of Fair Use, Fair Dealing and Other Exceptions in the Digital 
Age, Issues Paper, AGD, Canberra, May 2005.

Australian Communications and Media Authority, Digital Media in Australian 
Homes—2006, ACMA, Canberra, 2007.

Australian Competition and Consumer Commission, Media Mergers, ACCC, 
Canberra, August 2006.

——New Digital Television Services: ACCC Discussion Paper, ACCC, Canberra, 
December 2006.

Baker, C Edwin, Media Concentration and Democracy: Why Ownership 
Matters, Cambridge University Press, Cambridge, 2007.

Balkin, Jack M and Noveck, Beth Simone, The State of Play: Law, Games and 
Virtual Worlds, New York University Press, New York, 2006.

Barendt, Eric, Freedom of Speech, 2nd edn, Oxford University Press, Oxford, 
2005.

Barlow, Aaron, The DVD Revolution: Movies, Culture and Technology, Praeger, 
Westport, CT, 2005.

Barlow, John Perry, ‘The Economy of Ideas: A Framework for Rethinking 
Patents and Copyright in the Digital Age’, Wired, vol. 2, no. 3, March 1994, 
pp. 84–90, 126–9.

Barnett, Clive, Culture and Democracy: Media, Space, and Representation, 
Edinburgh University Press, Edinburgh, 2003.

Barr, Trevor, newmedia.com.au: The Changing Face of Australia’s Media and 
Communications, Allen and Unwin, St Leonards, NSW, 2000.

              



Select Bibliography 405

——The Electronic Estate: New Communications Media and Australia, 
Penguin, Melbourne, 1985.

Barron, Anne, ‘The Legal Properties of Film’, Modern Law Review, vol. 67, 
2004, pp. 177–208.

Barry, Paul, The Rise and Rise of Kerry Packer, Bantam, Sydney, 1993.
Bently, Lionel and Sherman, Brad, Intellectual Property Law, 2nd edn, Oxford 

University Press, Oxford, 2004.
Bettig, Ronald, Copyrighting Culture: The Political Economy of Intellectual 

Property, Westview Press, Boulder, CO, 1996.
Bettig, Ronald and Hall, Jeanne, Big Media, Big Money: Cultural Texts and 

Political Economics, Rowman and Littlefield, Lanham, MD, 2003.
Born, Georgina, Uncertain Vision: Birt, Dyke and the Reinvention of the BBC, 

Vintage, London, 2005.
Born, Georgina and Prosser, Tony, ‘Culture and Consumerism: Citizenship, 

Public Service Broadcasting and the BBC’s Fair Trading Obligations’, 
Modern Law Review, vol. 64, 2001, pp. 657–87.

Bosland, Jason, ‘Regulating for Local Content in the Digital Audiovisual 
Environment—A View from Australia’, Entertainment Law Review, vol. 18, 
2007, pp. 103–14.

Botein, Michael, ‘The New Copyright Act and Cable Television—A Signal of 
Change’, Bulletin of the Copyright Society of the USA, vol. 24, 1976, pp. 1–17.

Bowrey, Kathy, ‘Fertile Ground: Law, Innovation and Creative Technologies’, 

in Fiona Macmillan (ed.), New Directions in Copyright Law, vol. 4, Edward 
Elgar, Cheltenham, UK, forthcoming.

——Law and Internet Cultures, Cambridge University Press, Cambridge, 
2005.

Brennan, David, ‘Australian Television Broadcasts as Copyright Property’, in 
Fiona Macmillan and Kathy Bowrey (eds), New Directions in Copyright 
Law, vol. 3, Edward Elgar, Cheltenham, UK, 2006, pp. 107–16.

——‘Copyright and Parody in Australia: Some Thoughts on Suntrust Bank v. 
Houghton Mifflin Company’, Australian Intellectual Property Journal, vol. 
13, 2002, pp. 161–7.

——Retransmission and US Compliance with TRIPS, Kluwer Law 
International, New York, 2003.

Brinkley, Joel, Defining Vision: The Battle for the Future of Television, Harcourt 
Brace, New York, 1997.

Brown, Allan and Picard, Robert G (eds), Digital Terrestrial Television in 
Europe, Lawrence Erlbaum, London, 2005.

Buckingham, David (ed.), Small Screens: Television for Children, Leicester 
University Press, London, 2002.

Burr, Sherri L, ‘Artistic Parody: A Theoretical Construct’, Cardozo Arts and 
Entertainment Law Journal, vol. 14, 1996, pp. 65–78.

Butler, Des and Rodrick, Sharon, Australian Media Law, 3rd edn, Lawbook 
Co., Sydney, 2007.

Butsch, Richard (ed.), Media and Public Spheres, Palgrave Macmillan, 
Houndmills, Basingstoke, UK, 2007.

              



TV Futures406

Calabrese, Andrew and Sparks, Colin (eds), Toward a Political Economy of 
Culture: Capitalism and Communication in the Twenty-First Century, 
Rowman and Littlefield, Lanham, MD, 2004.

Calhoun, Craig (ed.), Habermas and the Public Sphere, MIT Press, Cambridge, 
MA, 1992.

Carlson, Matt, ‘Tapping into TiVo: Digital Video Recorders and the Transition 
from Schedules to Surveillance in Television’, New Media and Society, vol. 8, 
2006, pp. 97–115.

Cave, Martin and Nakamura, Kiyoshi (eds), Digital Broadcasting: Policy and 
Practice in the Americas, Europe and Japan, Edward Elgar, Cheltenham, UK, 
2006.

Chadwick, Paul, Media Mates: Carving Up Australia’s Media, Macmillan, 
South Melbourne, 1989.

Cohen, Julie E, ‘The Place of the User in Copyright Law’, Fordham Law 
Review, vol. 74, 2005, pp. 347–74.

Coombe, Rosemary, The Cultural Life of Intellectual Properties: Authorship, 
Appropriation, and the Law, Duke University Press, Durham, NC, 1998.

Corner, John, Critical Ideas in Television Studies, Clarendon Press, Oxford, 
1999.

Cottle, Simon (ed.), Media Organization and Production, Sage, London, 2003.
Couldry, Nick, The Place of Media Power: Pilgrims and Witnesses of the Media 

Age, Routledge, London, 2000.
Cover, Rob, ‘DVD Time: Temporality, Audience Engagement and the New TV 

Culture of Digital Video’, Media International Australia, no. 117, 2005, pp. 
137–47.

Craik, Jennifer, James Bailey, Julie and Moran, Albert (eds), Public Voices, 
Private Interests: Australia’s Media Policy, Allen and Unwin, St Leonards, 
NSW, 1995.

Crawford, Susan P, ‘Shortness of Vision: Regulatory Ambition in the Digital 
Age’, Fordham Law Review, vol. 74, 2005, pp. 695–745.

——‘The Biology of the Broadcast Flag’, Hastings Communications and 
Entertainment Law Journal, vol. 25, 2003, pp. 603–52.

Crisell, Andrew, An Introductory History of British Broadcasting, 2nd edn, 
Routledge, New York, 2002.

Cunningham, Stuart, What Price a Creative Economy?, Currency House, 
Strawberry Hills, NSW, 2006 (Platform Papers, no. 9, July 2006).

Cunningham, Stuart and Turner, Graeme (eds), The Media and 
Communications in Australia, 2nd edn, Allen and Unwin, Crows Nest, 
NSW, 2006.

Curwen, Peter, The Future of Mobile Communications: Awaiting the Third 
Generation, Palgrave Macmillan, Basingstoke, UK, 2002.

Dahlgren, Peter, Television and the Public Sphere: Citizenship, Democracy and 
the Media, Sage, London, 1995.

Dennis, Everett E and Merrill, John C (eds), Media Debates: Great Issues for the 
Digital Age, 4th edn, Thomson Wadsworth, Toronto, 2006.

Department of Communications, Information Technology and the Arts, 
Meeting the Digital Challenge: Reforming Australia’s Media in the Digital 

              



Select Bibliography 407

Age: Discussion Paper on Media Reform Options, DCITA, Canberra, March 
2006.

——Ready, Set, Go to Digital—A Digital Action Plan for Australia, DCITA, 
Canberra, 2006.

——Review of Regulation of Content Delivered over Convergent Devices, 
DCITA, Canberra, April 2006.

De Sola Pool, Ithiel, Technologies of Freedom: On Free Speech in an Electronic 
Age, Harvard University Press, Cambridge, MA, 1983.

——Technologies without Boundaries: On Telecommunications in a Global 
Age, ed. Eli M Noam, Harvard University Press, Cambridge, MA, 1990.

De Zwart, Melissa, ‘Copyright in Television Broadcasts: Network Ten v. TCN 
Channel Nine: “A Case Which Can Excite Emotions”’, Media & Arts Law 
Review, vol. 9, 2004, pp. 277–94.

——‘The Future of Fair Dealing in Australia: Protecting Freedom of 
Communication’, Script-ed, vol. 4.1, 2007, pp. 95–116, http://www.law.
ed.ac.uk/ahrc/script-ed/vol4-1/dezwart.asp

Doyle, Gillian, Media Ownership: The Economics and Politics of Convergence 
and Concentration in the UK and European Media, Sage, London, 2002.

Drahos, Peter, The Philosophy of Intellectual Property, Dartmouth Press, 
Aldershot, UK, 1996.

Du Gay, Paul, Hall, Stuart, Janes, Linda, Mackay, Hugh and Negus, Keith, 
Doing Cultural Studies: The Story of the Sony Walkman, Sage, London, 
1997.

Dwyer, Tim, Wilding, Derek, Wilson, Helen and Curtis, Simon, Content, 
Consolidation and Clout: How will Regional Australia be Affected by Media 
Ownership Changes?, Communications Law Centre, UNSW/Victoria 
University, Melbourne, 2006.

Feintuck, Mike and Varney, Mike, Media Regulation, Public Interest and the 
Law, 2nd edn, Edinburgh University Press, Edinburgh, 2006.

Fisher, William, Promises to Keep: Technology, Law and the Future of 
Entertainment, Stanford University Press, Stanford, 2004.

Fitzgerald, Brian and O’Brien, Damien, ‘Digital Sampling and Culture 
Jamming in a Remix World: What Does the Law Allow?’, Media & Arts Law 
Review, vol. 10, 2005, pp. 279–98.

Flew, Terry, New Media: An Introduction, 2nd edn, Oxford University Press, 
Oxford, 2005.

——‘The Social Contract and Beyond in Broadcast Media Policy’, Television 
and New Media, vol. 7, 2006, pp. 282–305.

Franklin, Bob, British Television Policy: A Reader, Routledge, London, 2001.
Galperin, Hernan, New Television, Old Politics: The Transition to Digital TV in 

the United States and Britain, Cambridge University Press, Cambridge, 2004.
Geradin, Damien, ‘Access to Content by New Media Platforms: A Review of the 

Competition Law Problems’, European Law Review, vol. 30, 2005, pp. 68–94.
Gibbons, Thomas, Regulating the Media, 2nd edn, Sweet and Maxwell, 

London, 1998.
Given, Jock, ‘The Digital Action Plan’, Media International Australia, no. 122, 

2007, pp. 16–18.

              



TV Futures408

——Turning off the Television: Broadcasting’s Uncertain Future, UNSW Press, 
Sydney, 2003.

Goggin, Gerard, Cell Phone Culture: Mobile Technology in Everyday Life, 
Routledge, London, 2006.

Goggin, Gerard and Spurgeon, Christina, ‘Premium Rate Culture: The New 
Business of Mobile Interactivity’, New Media and Society, vol. 9, 2007, pp. 
753–71.

Goldsmith, Ben, Thomas, Julian, O’Regan, Tom and Cunningham, Stuart, The 
Future for Local Content? Options for Emerging Technologies, Australian 
Broadcasting Authority, Sydney, June 2001, http://www.aba.gov.au/news-
pubs/radio_TV/documents_research/Future_local_Cont.pdf

Griffen-Foley, Bridget, The House of Packer, Allen and Unwin, St Leonards, 
NSW, 1999.

Handler, Michael, ‘Television Broadcast Copyright: The Australian 
Experience’, in Fiona Macmillan (ed.), New Directions in Copyright: Volume 
2, Edward Elgar, Cheltenham, UK, 2006, pp. 159–78.

——‘The Panel Case and Television Broadcast Copyright’, Sydney Law Review, 
vol. 25, 2003, pp. 391–407.

Hartley, John (ed.), Creative Industries, Blackwell, Malden, MA, 2005.
Hassan, Robert and Thomas, Julian (eds), The New Media Theory Reader, 

Open University Press, Maidenhead, UK, 2006.
Hazlehurst, Cameron, ‘The Advent of Commercial Television’, Australian 

Cultural History, no. 2, 1982/83, pp. 104–19.
Hesmondhalgh, David, ‘Copyright, the Information Society, and Neo-

Liberalism’, paper presented at 57th Annual Conference of the 
International Communication Association, 24–28 May 2007, San Francisco.

Hilmes, Michele (ed.), The Television History Book, BFI Publishing, London, 
2003.

Hitchens, Lesley, Broadcasting Pluralism and Diversity: A Comparative Study 
of Policy and Regulation, Hart Publishing, Oxford, 2006.

——‘Commercial Broadcasting: Preserving the Public Interest’, Federal Law 
Review, vol. 32, 2004, pp. 79–106.

Hoffmann-Riem, Wolfgang, Regulating Media: The Licensing and Supervision 
of Broadcasting in Six Countries, Guilford Press, New York, 1996.

House of Commons Culture Media and Sport Committee, Analogue Switch-
off: A Signal Change in Television, HC 650-1, Stationery Office, London, 
March 2006.

House of Representatives Standing Committee on Communications, 
Information Technology and the Arts, Community Television: Options for 
Digital Broadcasting, Commonwealth of Australia, Canberra, 2007.

——Digital Television: Who’s Buying It? Inquiry into the Uptake of Digital 
Television in Australia, Commonwealth of Australia, Canberra, 2006, http://
www.aph.gov.au/house/committee/cita/digitaltv/report.htm

Howard, Philip N and Jones, Steve (eds), Society Online: The Internet in 
Context, Sage, London, 2004.

Inglis, KS, Whose ABC? The Australian Broadcasting Corporation 1983–2006, 
Black Inc., Melbourne, 2006.

              



Select Bibliography 409

Jacka, Elizabeth, ‘“Democracy as Defeat”: The Impotence of Arguments for 
Public Service Broadcasting’, Television and New Media, vol. 4, 2003, pp. 
177–91.

Jacka, Liz and Given, Jock (eds), ‘Public Service Broadcasting: Digital Spaces, 
Public Spaces’, special issue, Southern Review: Communication, Politics 
and Culture, vol. 35, no. 1, 2002, pp. 1–135.

Jeanneney, Jean-Noël, Google and the Myth of Universal Knowledge: A View 
from Europe, trans. Teresa Lavender Fagan, University of Chicago Press, 
Chicago, 2007.

Jenkins, Henry, Convergence Culture: Where Old and New Media Collide, New 
York University Press, New York, 2006.

Kenyon, Andrew T and Wright, Robin, ‘Television as Something Special? 
Content Control Technologies and Free-to-Air TV’, Melbourne University 
Law Review, vol. 30, 2006, pp. 338–69.

Korhonen, Juha, Introduction to 3G Mobile Communications, Artech, Boston, 
2001.

Lee, Martyn J (ed.), The Consumer Society Reader, Blackwell, Malden, PA, 
2000.

Lee, Warren and Moylan, Brendan, ‘Hosepipes and Footballs: How Sports 
Coverage Went Down the Gurgler’, Media & Arts Law Review, vol. 2, 1997, 
pp. 93–106.

Leiboff, Marett, ‘Australian Media Law Update: TV and Radio Standards’, 
Media & Arts Law Review, vol. 8, 2003, pp. 127–33.

——‘The Law of Genre: Datacasting and the Broadcasting Services Act 1992 
(Cth)’ Media & Arts Law Review, vol. 5, 2000, pp. 243–57.

Lessig, Lawrence, Free Culture: How Big Media Uses Technology and the Law 
to Lock Down Culture and Control Creativity, Penguin Press, New York, 
2004.

Lewis, Justin, Inthorn, Sanna and Wahl-Jorgensen, Karin, Citizens or 
Consumers? What the Media Tell Us About Political Participation, Open 
University Press, Maidenhead, UK, 2005.

Lievrouw, Leah A and Livingstone, Sonia (eds), Handbook of New Media: 
Social Shaping and Social Consequences of ICTs, updated edn, Sage, 
London, 2006.

Loughlan, Patricia, ‘Pirates, Parasites, Reapers, Sowers, Fruits, Foxes…The 
Metaphors of Intellectual Property’, Sydney Law Review, vol. 28, 2006, pp. 
211–26.

Lumby, Catharine, Gotcha: Life in a Tabloid World, Allen and Unwin, St 
Leonards, NSW, 1999.

Lumby, Catharine and Fine, Duncan, Why TV Is Good for Kids, Pan 
Macmillan, Sydney, 2006.

Lunt, Peter and Livingstone, Sonia, ‘Regulation in the Public Interest’, 
Consumer Policy Review, vol. 17, 2007, pp. 42–7.

Lury, Celia, Brands: The Logos of the Global Economy, Routledge, New York, 
2004.

——Cultural Rights, Technology, Legality and Personality, Routledge, London, 
1993.

              



TV Futures410

May, Christopher, The Information Society: A Sceptical View, Polity, 
Cambridge, 2002.

Mayer, Henry, Mayer on the Media: Issues and Arguments, ed. Rodney Tiffen, 
Allen and Unwin, North Ryde, NSW, 1994.

McChesney, Robert, Newman, Russell and Scott, Ben (eds), The Future of 
Media: Resistance and Reform in the 21st Century, Seven Stories Press, NY, 
2005.

McGuigan, Jim, ‘Neo-Liberalism, Culture and Policy’, International Journal of 
Cultural Policy, vol. 11, no. 3, 2005, pp. 229–41.

McKee, Alan, Australian Television: A Genealogy of Great Moments, Oxford 
University Press, South Melbourne, 2001.

Meadows, Michael, Forde, Susan, Foxwell, Kerrie and Ewart, Jacqui, 
Community Media Matters: An Audience Study of the Australian 
Community Broadcasting Sector, Griffith University, Brisbane, 2007.

Merges, Robert, ‘Are You Making Fun of Me?: Notes on Market Failure and the 
Parody Defense in Copyright’, AIPLA Quarterly Journal, vol. 21, 1993, 
pp. 305–12.

Mouffe, Chantal (ed.), Dimensions of Radical Democracy: Pluralism, 
Citizenship, Community, Verso, London, 1992.

Murray, Simone, ‘Think Global, Act Global: Corporate Content Streaming and 
Australian Media Policy’, Media Information Australia, no. 116, August 
2005, pp. 100–16.

Napoli, Philip M, Audience Economics: Media Institutions and the Audience 
Marketplace, Columbia University Press, New York, 2003.

Nightingale, Virginia and Dwyer, Tim, (eds), New Media Worlds: Challenges for 
Convergence, Oxford University Press, Melbourne, 2007.

Nolan, David, ‘Media, Citizenship and Governmentality: Defining “The Public” 
of Public Service Broadcasting’, Social Semiotics, vol. 16, 2006, pp. 225–42.

O’Regan, Tom, Australian Television Culture, Allen and Unwin, St Leonards, 
NSW, 1993.

——‘Television Futures in Australia’, Prometheus, vol. 14, 1996, pp. 66–79.
O’Regan, Tom and Goldsmith, Ben, ‘Making Cultural Policy: Meeting Cultural 

Objectives in a Digital Environment’, Television and New Media, vol. 7, 
2006, pp. 68–91.

Papandrea, Franco, ‘Media Diversity and Cross-Media Regulation’, 
Prometheus, vol. 24, 2006, pp. 301–22.

Parker, Christine, Scott, Colin, Lacey, Nicola and Braithwaite, John (eds), 
Regulating Law, Oxford University Press, Oxford, 2004.

Pesce, Mark, ‘Piracy is Good? New Models for the Distribution of Television 
Programming’, 2005, http://www.aftrs.edu.au/download.cfm?DownloadFil
e=B0A6D409-2A54-23A3-69F5E21BEA2270EA

Price, Monroe E, ‘The Market for Loyalties: Electronic Media and the Global 
Competition for Allegiances’, Yale Law Journal, vol. 104, 1994, pp. 667–705.

Productivity Commission, Broadcasting, Report no. 11, Ausinfo, Canberra, 
2000.

Raboy, Marc (ed.), Global Media Policy in the New Millennium, University of 
Luton Press, Luton, UK, 2002.

              



Select Bibliography 411

Ricketson, Sam and Ginsburg, Jane C, International Copyright and 
Neighbouring Rights: The Berne Convention and Beyond, Oxford University 
Press, Oxford, 2006.

Rimmer, Matthew, Digital Copyright and the Consumer Revolution: Hands off 
my iPod, Edward Elgar, Cheltenham, UK, 2007.

Rose, Margaret, Parody: Ancient, Modern and Post-Modern, Cambridge 
University Press, Cambridge, 1993.

Schiller, Dan, Digital Capitalism: Networking the Global Market System, MIT 
Press, Cambridge, MA, 1999.

Selvadurai, Niloufer, ‘The Creation of the Australian Communications and 
Media Authority and the Next Necessary Step Forward’, Adelaide Law 
Review, vol. 26, 2005, pp. 271–97.

Shapiro, Carl and Varian, Hal R, Information Rules, Harvard Business School 
Press, Cambridge, MA, 1999.

Sinclair, John and Turner, Graeme (eds), Contemporary World Television, BFI, 
London, 2004.

Slater, Don, Consumer Culture and Modernity, Polity Press, Oxford, 1997.
Smith, Anthony, The Shadow in the Cave; the Broadcaster, his Audience and 

the State, Quartet Books, London, 1976.
Sohn, Gigi B, ‘Don’t Mess with Success: Government Technology Mandates 

and the Marketplace for Online Content’, Journal on Telecommunications 
and High Technology Law, vol. 5, 2006, pp. 73–86.

Sørensen, Knut H and Williams, Robin (ed.), Shaping Technology, Guiding 
Policy: Concepts, Spaces and Tools, Edward Elgar, Cheltenham, UK, 2002.

Spurgeon, Christina, ‘Advertising and the New Search Media’, Media 
International Australia, no. 119, 2006, pp. 51–61.

Starks, Michael, Switching to Digital Television: UK Public Policy and the 
Market, Intellect Books, Bristol, 2007.

Steemers, Jeanette (ed.), Changing Channels: The Prospects of Television in a 
Digital World, University of Luton Press, Luton, UK, 1998.

Stevenson, Nick (ed.), Culture and Citizenship, Sage, London, 2001.
Streeter, Thomas, ‘Broadcast Copyright and the Bureaucratization of Property’, 

Cardozo Arts and Entertainment Law Journal, vol. 10, 1992, pp. 567–90.
——Selling the Air: A Critique of the Policy of Commercial Broadcasting in the 

United States, University of Chicago Press, Chicago, 1996.
Tambini, Damian, ‘Roads to Digitopia’, Political Quarterly, vol. 72, 2001, 

pp. 114–18.
Tanner, Giles, Digital Action, Licence A and Licence B, speech to Network 

Insight Institute Conference, Sydney, 14 March 2007, http://www.acma.gov.
au/webwr/_assets/main/lib310034/digital_action_speech_by_giles_
tanner.pdf

Thomas, Julian, ‘Digital Television and its Discontents: Competition Policy 
and Broadcasting in Australia’, International Journal of Communications 
Law and Policy, vol. 6, 2000/2001, pp. 1–11.

Tiffen, Rodney, ‘The Development of Pay Television in Australia’, paper pre-
sented at 6th World Media Economics Conference, Montreal, 12–15 May 
2004, http://www.cem.ulaval.ca/6thwmec/tiffen.pdf

              



TV Futures412

——‘The Second Age of Television: Pay TV’, in Beyond the Headlines Politics: 
Australia and the World I, Public Affairs Research Centre, Sydney, 1993, 
pp. 45–64.

Tracey, Michael, The Decline and Fall of Public Service Broadcasting, Oxford 
University Press, Oxford, 1998.

Turner, Graeme, Ending the Affair: The Decline of Television Current Affairs in 
Australia, UNSW Press, Sydney, 2005.

Turow, Joseph, Breaking Up America: Advertisers and the New Media World, 
University of Chicago Press, Chicago, 1997.

Van Houweling, Molly Shaffer, ‘Communications’ Copyright Policy’, Journal 
on Telecommunications and High Technology Law, vol. 4, 2005, pp. 97–122.

Venturelli, Shalini, Liberalizing the European Media: Politics, Regulation, and 
the Public Sphere, Clarendon Press, Oxford, 1998.

Wang, Harry, Digital Rights: Content Ownership and Distribution, Parks 
Associates, Texas, March 2005.

Wasko, Janet (ed.), A Companion to Television, Blackwell Publishing, Malden, 
UK, 2005.

Weatherall, Kimberlee, ‘A Comment on the Copyright Exceptions Review and 
Private Copying’, Intellectual Property Research Institute of Australia 
Working Paper, no. 14/05, 2005.

Weinberg, Jonathan, ‘Digital TV, Copy Control, and Public Policy’, Cardozo 
Arts and Entertainment Law Journal, vol. 20, 2002, pp. 277–94.

Westfield, Mark, The Gatekeepers: The Global Media Battle to Control 
Australia’s Pay TV, Pluto Press, Annandale, NSW, 2000.

Wilding, Derek, ‘In the Shadow of the Pyramid: Consumers in 
Communications Self-Regulation’, Telecommunications Journal of 
Australia, vol. 55, no. 2, 2005, pp. 37–57.

Williams, Raymond, Television: Technology and Cultural Form, Fontana, 
London, 1974.

Winston, Brian, Media, Technology and Society: A History: From the Telegraph 
to the Internet, Routledge, London, 1998.

Wright, Robin, Kenyon, Andrew T and Bosland, Jason, Broadcast and Beyond: 
An Industry Snapshot of Content Control Technologies and Digital 
Television in Australia, CMCL, Melbourne, April 2007.

Wu, Tim, ‘Copyright’s Communications Policy’, Michigan Law Review, vol. 
103, 2005, pp. 278–366.

Young, Sally, ‘Not Biting the Hand that Feeds? Media Reporting of 
Government Advertising in Australia’, Journalism Studies, vol. 7, 2006, 
pp. 554–74. 

              



Index 413

A
‘Abandoning the News’ (Carnegie 

study), 98
‘adult’ entertainment, 38–9
Advertiser Code of Ethics, 392, 393
advertising, 141; ‘blanket’ strategy, 

155; and creating new needs, 145; 
cross-promotional opportunity, 
92; financing of television 
through, 59; and government, 
379–81; on internet, 93; in 
newspapers, 93; product 
placement, 397; and program 
statistics, 148; and purchaser 
receptivity, 144; regulation, 59, 60; 
restrictions for child viewers, 16–
17, 387, 388, 390–1, 391–4, 394–5, 
396–7, 400–1; shift to online 
media, 93; as a source of TV 
funding, 60, 84; and tagging, 94; 
video, 83

‘after market’, 66
Allen, Lily, 153
Amazon, 83
American ABC network, 71, 115
analogue television: AMPS network, 

33; broadcasting and copying, 

138; policy, 14–15, 306; shutting 
down, costs and benefits, 13–14, 
277–91

anti-siphoning reform, 331–3
AOL, 93–4
APN News and Media, 87
Apple, 10, 83, 109, 110, 115–17, 136, 

153, 154, 259
Arctic Monkeys, 153
artistic criticism, 188
Arts Law Centre of Australia, 200
A. T. Kearney, 282
audience: and collective 

intelligence, 94, 96; children, sub-
audience of, 386–403; commercial 
television, 379; engagement with 
the media, 83, 150, 156; free-to-
air, 84, 100, 354; internet, 98–9; 
loyal to broadcast TV, 84; mass, 
145, 146; as media owner’s 
property, 144–8, 158; and media 
service providers, 84; and the 
multi-channel environment, 65–7; 
and platforms, 8–10, 25–132; and 
the playlist, 10; preserving the 
analogue model, 377; radio, 289; 
relationships with online and 

Index

              



414 Index

traditional media, 9–10; and the 
remote control, 125; right to 
service, 145–6; share, 319–20; and 
tagging, 94; television, 
composition, 378–9; and truth 
claims, 97. See also interactivity.

Audiovisual Media Services 
Directive, proposed, 15, 354–5, 
357, 358, 359. See also Television 
without Frontiers Directive.

AUSFTA (Australia–United States 
Free Trade Agreement), 13, 157, 
177, 198, 203, 243, 248, 255–8, 
263–4, 265

Australia Television, 55
Australian Association of National 

Advertisers (AANA), 393, 394
Australian Broadcasting Authority, 2. 

See also ACMA.
Australian Broadcasting Corporation 

(ABC), 36, 37, 46, 54–7, 70, 71, 77, 
100, 115, 173, 199, 281, 285, 294, 
297, 330, 344, 364, 374, 377, 380, 
389–90, 395

Australian Broadcasting Tribunal 
(ABT), 1, 2, 3, 17

Australian Children’s Television 
Foundation (ACTF), 398, 399

Australian Communications and 
Media Authority (ACMA), 2, 41, 
43, 46–8, 205, 208, 229–30, 234, 
332, 370, 389

Australian Competition and 
Consumer Commission (ACCC), 
44, 46, 47–8, 64, 66, 68–9, 76, 332

Australian Consolidated Press (ACP) 
magazines, 86

Australian Consumers’ Association, 
200

Australian Copyright Council, 200
Australian Democrats, 43, 55
Australian Football League (AFL) 

television rights, 72–6
Australian Idol (television program), 

31, 288, 390
Australian Information Media (AIM), 

54, 56

Australian Labor Party, 43, 44, 46, 55, 
56, 298, 371, 373

Australian Subscription Television 
and Radio Association (ASTRA), 
198, 199, 393–4

Australis Media, 56

B
Barr, Trevor, 3
BBC (British Broadcasting 

Corporation), 36, 64, 67, 206, 282, 
285, 286, 293, 294, 297, 318, 344

B2C (business-to-consumer) 
networks, 91, 92

Beecher, Eric, 43
Berne Convention on the Protection 

of Literary and Artistic Works, 5, 7, 
255, 257

Bettig, Ronald, 89
Big Brother (television program), 31, 

39, 288, 346, 390
blogs, 43, 93, 94, 96, 99, 152, 156, 

345, 352
Blount, Frank, 68
Bogue, Ronald, 122, 123
Born, Georgina, 360
Bosland, Jason, viii, 14–15, 315–42
Bowen, Attorney-General, 139
Bowrey, Kathy, viii, 10–11, 135–65
Brennan, David, viii, 12–13, 203, 

214–41, 261, 263
Brett, Judith, 379, 382, 383
Britain, 7, 13, 31, 35, 59, 63, 66, 71, 

85, 88, 89, 94, 137, 139, 167, 180, 
228, 277, 278, 279, 280–2, 283, 284, 
285, 286, 287, 292, 293, 294, 296, 
297, 299–301, 304, 306, 318, 320, 
344, 350, 356, 358, 398

broadband, 5, 62; infrastructure, 46, 
68, 138, 319; and subsidising 
community media, 365

broadcast copyright, 4, 10–11, 
137–40, 145–7, 158, 244–9; in the 
courts, 140–4

broadcast flag: CPCM, 214, 216, 217, 
219–24, 227, 234; Japanese source 
encryption, 224–6; technologies, 

              



Index 415

12–13, 214–7; US, 214, 218–19. 
See also ERMI.

broadcast policy, 277–314, 315–17; 
ABC children’s programming 
policy, 389–90, 395; and 
broadcaster rights, 249–55; and 
community broadcasting, 366; 
and copyright treaties, 7, 13, 
242–74; and a dedicated digital 
children’s channel, 395–7; 
providing a broad service to the 
community, 400; and radio, 258; 
and retransmission, 249–55; and 
the ‘social contract’, 382; 
structural analysis of the ‘quid pro 
quo’, 317–22, 382

broadcasters’ attitudes to digital 
television, 293–4, 303–5, 307

Broadcasters’ Treaty. See WIPO 
(World Intellectual Property 
Organization).

broadcasting. See specific area of 
interest.

broadcasting law, 4–5, 226; 
Australian, 229–30; European, 
227–9; regulating the public 
spectrum, 12; US, 226–7. See also 
broadcast copyright; copyright; 
copyright law; legislation; 
regulation: of broadcasting.

Broadcasting Services Act 1992 (Cth) 
(BSA), 4–5, 14, 47, 148, 205, 208, 
229–30, 234, 252, 253, 319, 324, 
332, 358

Broadcasting Services Amendment 
(Media Ownership) Act 2006 (Cth), 
86, 328

BSkyB, 278, 286, 297, 301
Bubblegeneration Strategy Lab, 96
Bushvision, 370–1
business-to-consumer. See B2C.

C
cable: channels, 61, 71; companies, 

62, 63, 68, 70, 98, 249, 250–1, 254; 
Indigenous broadcasting on, 365; 
industry, 4, 61, 62, 70, 251, 252; 

infrastructure, 138, 324; market 
penetration, 286; monopolies, 62; 
‘must carry’, 3; networks, 70, 247; 
operators, 62, 70, 71, 76; pay TV, 
149, 263; providers, 62, 284; 
retransmission, 13, 249, 254–6, 
257, 259; systems, 69, 71, 250, 251; 
technology, 55, 60, 61, 63, 64, 67, 
68–9, 77, 112, 215, 218, 244, 245, 
249, 250, 256, 323, 366; 
telecommunications, 297; 
television, 3, 4, 60, 61, 63, 68, 70, 
98, 149, 251, 252, 256, 257, 263 
(See also pay TV; subscription 
television)

Cablevision, 63
Canada, 59, 257, 365, 378, 391
capitalist accumulation, 102
Carlson, Matt, 111
Carnegie Foundation, 98
carsales.com.au, 86, 92
Carson, D. N., 29–30
CATV (Community Antenna 

Television), 250–1, 252
CBAA (Community Broadcasting 

Association of Australia), 46, 
368–71, 373, 374

CDMA (code division multiple 
access) system, 33

CDs (compact discs), 127, 198, 215
cell phone. See mobile phones.
Center for Democracy and 

Technology, 245
channel, sixth, 367, 368, 373, 375
Channel 31 (C31), 31, 72, 374, 377, 

378
channel A, 41, 47, 329
channel B, 44–7, 329–30
channel controllers: and pay TV 

operators, 69–72
Channel Four, 66
Channel Nine. See Nine Network.
Channel Seven. See Seven Network.
channel surfing, 125
Channel Ten. See Ten Network.
channels, 63; bundling, 67–8, 77; for 

public safety information, 14, 295

              



416 Index

children: and advertising, 16–17, 
387, 388, 390–1, 391–4, 394–5, 
396–7, 400–1; Australian-made TV, 
396; and broadcast content 
regulation, 16–17; content quotas, 
388–91; content quotas and 
quality, 395–6, 400–1; dedicated 
digital channel, 395–7, 397–400; 
and digital television, 386–403; 
Disney channel for, 62; Learning 
Channel for, 71; as loyal to 
broadcast TV, 84; programs for, 55, 
59; viewing habits, 397–400

choice, 2, 66, 67, 68, 69, 77, 88, 144, 
146

Cisco, 83
citizen: and digital content, 15, 

348–52. See also consumer; user.
Clark, Andrew, 99
climate change, 305
CNN, 36, 62, 70, 344
CNNi, 37
Code for Advertising to Children, 

384, 392, 393
Code of Practice for Subscription 

Broadcast Television, 393. See also 
ACMA.

Cohen, Julie, 208
Colebrook, Claire, 122–3
collective intelligence, 94, 96
communications regulations: and 

media, 13–17, 275–403
communications technologies: and 

copyright, 6, 146–8
community radio, 370
Community Antenna Television 

(CATV) systems, 61, 250, 252
community broadcasting: and 

regional Australia, 370–1
Community Broadcasting 

Association of Australia (CBAA), 
46, 368–71, 373, 374

community television: in analogue 
limbo, 366–73; and channel 31, 31, 
72, 374, 377, 378; and 
communications policy, 16; and a 
digital future, 375–6, 381; and 

digital television, 374–5; financial 
sustainability, 373–5; and the 
internet, 373; and localism, 
innovation, creative development, 
training and participation, 364–6, 
375–6; no digital transition plan, 
373–5

competition: in Australian context, 
68, 69, 321, 383, 400; and 
institutional configurations, 67; 
law in France, 154; in US context, 
62, 69

Conroy, Stephen, 44, 371–2
consumer: and delivery platforms 

and pay TV operators, 67–9; 
identity, 145, 396; improving 
service to, 386; society, 144. See 
also citizen; user.

consumer power, 58; and the concept 
of flow, 109; sovereignty, 387

consumer preference, 57, 69, 125; as 
personalisation and 
customisation, 114–15, 116–17, 127

Consumer Project on Technology, 
243

content: Australian-made TV, 396; 
children’s TV quotas, 388–91; 
children’s TV quotas and quality, 
395–6, 400–1; controlling the flow, 
10, 96; controls, 376; digital (See 
digital content); distribution, 95; 
HD, 260; Indigenous, 377–8; 
integrity, 15, 352–3; radio, 345; 
sharing cultural content, 152, 155; 
subscription television, 264; 
television, 2, 3, 5, 59, 66; 
television, re-use, 4, 11–12, 196–
213; and truth claims, 97

content providers, 67; audiovisual, 
234; hallmark of quality, 358, 359

controls: ancillary, 224; 
consumption, 222; copy and 
movement, 221–2; legal treatment 
of access and copy, 259–64; 
output, 223–4; propagation, 222–3

convergence, 62, 82, 83, 84, 102, 150, 
155

              



Index 417

Coonan, Helen, 33, 42, 46, 285, 345, 
349, 350, 371–2

Copyright: broadcast, 4, 10–11, 137–
40, 140–4, 145–7, 158, 244–9; and 
cable and satellite, 112; and 
communications policy, 6–7; and 
communications technologies, 6; 
digital, 7; and digital audiovisual 
media, 10–11; enforcement, 157, 
200; before Fair Use Inquiry, 197–
8; importance to media 
proprietors, 145; and innovation 
and access to new media, 135–7, 
149–51; and media policy, 5–7; 
and public interest, 148–9; and 
radio, 202; responses to Fair Use 
Inquiry, 198–201; and 
transmission costs, 138; and 
transmission ‘to the public’, 147–8; 
treaties relevant to (See broadcast 
policy). See also copyright law.

Copyright Act 1968 (Cth), 4, 12, 137, 
145–8, 149–51, 158, 167, 168, 188, 
196–7, 198, 199–200, 202, 203, 253, 
254

Copyright Amendment (Digital 
Agenda) Act 2000 (Cth), 148, 254

copyright law, 10–13, 133–274; 
broadcast copyright in the courts, 
140–4; criticism or review, 167, 
168–72, 175; fair dealing 
exceptions, 11–12, 166–95; 
fairness, 175–7; fair use, 4, 196, 
198–201; and interactivity, 152; as 
it relates to the audiovisual, 10–13; 
‘on or off domestic premises’, 202–
3; ‘parody or satire’ exception, 
11–12, 167, 177–87; and policy, 3, 
5, 208–10; ‘private and domestic 
use’, 201–3; reporting of news, 167, 
172–5; US, 4, 177–87; what 
copyright law is missing, 157–9. 
See also broadcasting law; 
copyright; legislation; regulation.

Copyright Law Review Committee 
(1959). See Spicer Committee 
(1959).

Corner, John, 118, 123–4
Cover, Rob, 113–14, 115, 116, 121, 128
CPCM Bluebook, 220, 221
CPCM (Content Protection and 

Copy Management) system/
standard, 12, 13, 204–5, 214, 216, 
217, 219–24, 227–9, 231, 233–4, 
236, 237, 261. See also DVB-CPCM 
system/standard.

CPCM Reference Model, 221, 222
Creative Archive project, 206
Crikey, 89, 303, 345
criticism or review, 167, 168–72, 175. 

See also copyright law.
cross-media ownership. See media 

ownership.
CTICP (Commercial Television 

Industry Code of Practice), 392–3, 
394

CTS (Children’s Television 
Standards), 16, 386–7, 388–91, 
391–2, 394, 395, 398

culture: dialogue, 188–9; digital 
remix, 197; expression, 49; 
Indigenous, 378; internet, 7; 
national, 59, 382–3; sharing, 152, 
155; strategies, 63; text messaging, 
31

CVC Asia Pacific, 86–8, 93

D
DAB (Digital Audio Broadcasting), 

33, 35
DAB-IP (Digital Audio Broadcasting-

Internet Protocol) standard, 35
Dahlgren, Peter, 348
Dalton, Kim, 364, 366, 376, 379
datacasting, 34, 40, 43, 47, 297, 324, 

325, 326, 329, 369, 372–3, 376; 
digital licences, 369; licences, 40, 
47, 325, 329, 330; licensees, 330; 
multiplex, 368; option, 373; 
restrictions, lifting, 41; services, 
40, 47, 288, 330, 374

de Sola Pool, Ithiel, 5–6
de Zwart, Melissa, viii–ix, 11–12, 

166–95, 209

              



418 Index

Deleuze, Gilles, 10, 109, 117, 121–3, 
124, 126, 128, 129

Dennis, Everett, 98
Department of Communications, 

Information Technology and the 
Arts (DCITA), 43

deregulation: of media ownership, 
89, 327–9; and political climate, 
56, 64; of telecommunications, 62, 
63

Dessauer, Carin, 97
‘digital capitalism’, 102
digital content, 15, 343–7; and the 

citizen, 348–52; and content 
integrity, 352–3

digital radio: and audio 
broadcasting, 34; standard, 33

digital television, 7, 8, 12, 13, 14, 16, 
27–53, 28, 29, 34, 115, 117, 128, 
201, 225, 277, 279, 280, 283, 284, 
286, 290, 299, 303, 323, 325, 350, 
368, 376; anti-competitive 
approach, 326; benefits, 323–4; 
broadcast material, unauthorised 
redistribution of, 204, 205; 
broadcast standard (See broadcast 
flag); broadcasting, 47, 229, 374–5; 
and children, 386–403; and 
community communication, 16; 
and community television, 374–5; 
concept of flow, 10, 109, 117, 121–
4, 128–9; content, 44, 197, 198, 
260, 345; conversion of pay TV to, 
253; and copyright law and 
personal use, 196–213; and 
dedicated channels, 400–1; free-
to-air, 300; High Definition, 3, 29, 
260, 278, 292, 303, 330, 369, 376; 
integrated sets, 292; legislation, 
305, 324, 343, 368; lost spectrum 
efficiencies, 324; markets, 296, 
328, 378; mobile, 8, 27–49; and 
national interest, 382; policy, 3, 5, 
16, 28, 40, 42, 44–5, 49, 243, 296, 
298, 322–7, 343; and preserving 
analogue model, 377; promoting, 
360; receivers, 41, 47, 329–30; 

retransmission, 250; services, 284, 
368; standards, open, 32; strategy, 
hybrid terrestrial/satellite, 284; 
switch-over to, 298; take up of, 14, 
41, 42, 43, 208, 284, 296, 297, 301, 
331, 369, 398; technologies, 197, 
317, 318, 322, 386; transition in 
Australia and New Zealand, 296–
307; transition to, 7, 254, 260, 278, 
286, 290, 295, 299, 377; 
transmission, 34–5, 284, 365; 
transmission, costs and benefits, 
138, 291–3, 299–303, 374. See also 
mobile digital television, DTTV.

Digital Television Transition and 
Public Safety Fund, 295

digitisation, 61, 62, 68, 82, 83, 84, 102
DirecTV, 62, 304
Discovery Channel, 67, 70, 71
Disney Channel, 62
Disney Corporation, 71, 96, 115
Doctorow, Cory, 228
Dr Suess Enterprises case, 185
drama, domestically produced, 59, 

396
DRM (digital rights management), 

152, 154, 157. See also copyright 
law.

DTTV (digital terrestrial television), 
32, 61, 278, 280–1, 282, 284, 286, 
287–90, 292, 293, 294, 295–6, 297–
8, 299, 300–1, 302, 303, 304, 305–6

DVB-Copy Protection Technologies 
Group, 220. See also CPCM 
system/standard.

DVB digital broadcasting-standard 
countries, 234

DVB (Digital Video Broadcasting) 
Project consortium, 220, 228

DVB-H (Digital Video Broadcasting-
Handheld) system/standard, 28, 
32–3, 35, 297

DVB-S (Digital Video Broadcasting-
Satellite) transmission system, 
280, 284

DVB-T (Digital Video Broadcasting-
Terrestrial) standard, 32, 204

              



Index 419

DVDs, 112, 113–14
DVRs (Digital Video Recorders), 208
Dwyer, Tim, ix, 9–10, 82–107, 344

E
EBay, 83
Echostar, 62
economics, 319–20
Edgeworth, Brendan, 350
education channel, 367, 368, 375
EFF (Electronic Frontier 

Foundation), 228, 234–5, 243, 245
email, 33, 74, 96, 152
EMI, 154, 206–7
England. See Britain.
EPG (Electronic Program Guide), 36, 

111–12, 125, 207–8
ERMI (electronic rights 

management information), 231, 
232, 236

ESPN sports channel, 62, 71, 73, 
115

ETSI (European 
Telecommunications Standards 
Institute), 30, 33, 35, 220

EU (European Union), 180, 186, 220, 
247, 353–7, 358. See also Europe.

Eudora, 33
Eureka 147 Digital Audio 

Broadcasting Standard, 33
Europe, 7, 12, 15, 30–1, 59, 64, 203, 

204, 214, 216, 217, 219–20, 224, 
226, 227–9, 233, 235, 255, 257, 261, 
353–7, 358

F
FACTS (Federation of Australian 

Commercial Television Stations), 
1, 2, 3, 5

fair dealing. See copyright law.
fair use. See copyright law.
Fairfax, 43–4, 45, 54, 87, 88, 90, 92, 

100, 172, 173, 176, 177, 281, 344
fairness, 175–7, 393; and accuracy 

benchmarks, 99
FairPlay DRM technology, 154
family time and structure, 116

Federal Communications 
Commission (FCC), 64, 68, 101, 
204, 218, 219, 226, 227, 229, 231, 
233, 234, 251–2, 279

Fine, Duncan, 388
Fitzgerald, Brian, 206
flag. See broadcast flag.
Flew, Terry, 382
Flickr, 93, 152
flow: and digital television, 10, 109, 

117, 121–4, 128–9; and the playlist, 
124–8; and traditional 
broadcasting, 118–21

Food and Beverage Advertising and 
Marketing Communications 
Code, 393

foreign ownership. See media 
ownership.

Fox News, 70, 71, 77
Fox Sports, 36, 72, 74–6, 77
Foxtel, 10, 37, 38, 54, 56, 66, 68, 70, 

72–6, 108, 109, 110–13, 121, 249, 
304

Fraser, Nancy, 15, 348
free-to-air: audiences, 84, 100, 354; 

broadcasters, 2, 3, 16, 43–4, 45, 64, 
88, 225, 233, 234, 248, 253–4, 278–
9, 286, 288, 297, 319, 326, 330–2, 
376, 400 (See also free-to-air: 
networks); broadcasting (See free-
to-air: television); business model, 
advertiser-funded, 319; children’s 
channel, dedicated digital, 17; 
children’s TV, 398–9, 400, 401; 
coverage of major sports, 304; 
encryption solution, Japanese, 
224–5, 236; industries, 252, 293, 
298; multi-channelling, 330; 
networks, 56–7, 61, 73, 100, 282, 
304, 316, 366 (See also free-to-air: 
broadcasts); satellite broadcasts, 
280, 301; television, 5, 37–8, 40–1, 
43, 44, 45, 49, 61, 65, 66, 93, 100, 
136, 155, 203, 207, 208, 214–15, 
216, 219, 224–5, 233, 236, 244, 249, 
260–1, 263, 264, 278, 280, 284, 285, 
287, 289, 290, 293, 298, 300, 301, 

              



420 Index

302, 304, 305, 306, 320, 322, 332, 
378–9, 387, 398–9, 400

Free TV Australia, 2
FTA. See free-to-air entries.
FTTN (Fibre-to-the-Node) network, 

298–9

G
Galperin, Hernan, 2, 7, 296, 316–17
game-based environments, 96
geography, 320
Gibbons, Thomas, 347
Gifford, Walter, 30
Given, Jock, ix, 13–14, 15, 29, 43, 

277–314, 325
Goggin, Gerard, ix–x, 8, 27–53
goodwill, 167
Google, 83, 94, 96, 102, 136, 152, 207
government: role of, 58–9, 77–8, 

379–81, 382; as a source of TV 
funding, 60–1, 379–81

Greens, the (Australia), 43, 55
GSM, 30, 33
Guattari, Félix, 10, 109, 117, 121–3, 

124, 126, 128, 129

H
Hall, Jeanne, 89
Handsley, Elizabeth, x, 16–17, 

386–403
Haque, Umair, 96
HBO subscription channel, 61
Hibbert, Chris, 220
High Definition (HD). See digital 

television.
Hill, David, 55
Hitchens, Lesley, x, 15, 343–63
Hooke, James, 43–4
Hoover, Herbert, 29–30
Howard, John, 382, 383
Howard government, 46, 85. See also 

Liberal/National Party coalition.
Hughes, John, 364, 366, 376, 379
Hutchison, 36, 38, 39, 43, 45, 49

I
IBM, 83

IceTV, 135, 207–8
ideology, 318–19
IGN Entertainment, 92–3
Imparja, 377
Independent News and Media, 87
independent producers, role for, 66
Indigenous broadcasting, 365, 367, 

375, 377–8
information: economy, 3; society, 6, 

7, 30
information genres: and digital 

news, 97–9, 103
Information Society Directive, 180
innovation policy, 382
Integrated Services Digital Networks 

(ISDNs), 30
Intel, 83, 281
Interactive Media, 83, 93
interactivity, 10, 29, 102, 109, 113–15, 

116, 124, 126, 151–7, 158, 207
Intermix Media, 85
internet: advertising, 93; 

broadcasting, 63; cultures, 7; and 
digital broadcasting, 84; diversity, 
98, 365; and news and current 
affairs, 100; radio news, 99; and 
relevance of community television, 
373; retransmission, 256–9; service 
providers (ISPs), 151; technologies, 
29, 31; television (IP TV), 28, 29, 
34–5, 256, 354, 357; and younger 
audience, 98–9

Internet Content Rating Association, 
359

‘interstitials’, 38
iPod, 10, 28, 36, 39, 108, 109, 110, 

115–17, 126–8, 129, 178, 198, 244
IP TV, 28, 29, 34–5, 256, 354, 357
iQ, 10, 108, 109, 110–13
ISDB-S (Integrated Digital Service 

Broadcasting-Satellite) standard, 
224

ISDB-T (Integrated Digital Service 
Broadcasting-Terrestrial) 
standard, 33, 224

iTunes, 115, 127, 129, 136, 153, 154, 
259

              



Index 421

J
Japan, 12, 33, 59, 94, 214, 216, 217, 

224–6, 230, 232, 236
Jobs, Steve, 154
Johns, Brian, 55
Jones, David, 2–3, 5, 10, 17
journalism: online, 98; professional, 

99; quality, 89, 90, 103

K
Keating, Paul, 55
Keating government, 55, 379
Kelly, Paul, 382
Kenyon, Andrew, x, 1–24, 262
Kohlberg Kravis Roberts, 87

L
Labor Party (Australia). See Australian 

Labor Party; Keating government.
Labour Party (NZ), 294 
laptops, 28, 39, 244
Learning Channel, 71
Lee, Warren, 332
legislation: corporations law, 87; 

digital television, 305, 324, 343, 
368; media ownership, 86, 101–2; 
mobile television, 42, 46–8; 
overhaul, 49; for public interest, 
103; radio, 47, 101–2, 365; against 
user rights, 152. See also 
broadcasting law; copyright; 
copyright law; regulation.

Lévy, Pierre, 96
Liberal/National Party Coalition, 85, 

294, 373, 379, 380, 381. See also 
Howard government.

Liberal Party, 383. See also Liberal/
National Party Coalition.

Lifetime, 71
literary criticism, 188
Lovink, Geert, 17
Lumby, Catharine, 388
Lury, Karen, 110–11

M
Macquarie Media group, 87
Malone, John, 62, 70–2, 76

market: access and use, 102; digital 
TV, 296; entry, 328, 378; equitable 
access, 99; penetration of cable, 
286; relationships and 
subscription TV, 9, 57–8, 67–72

marketing, embedded, 397
Marshall, T. H., 350–1
Martin, Kevin, 68
Massive, 93
Massive Multiplayer Online Role-

Playing Games (MMORPGs), 
156–7

MCDS (MediaFLO™Content 
Distribution System), 33–4

MEAA (Media Entertainment and 
Arts Alliance), 89

media: and communications 
regulations, 13–17, 275–403; 
diversity, 8, 49, 98, 101, 103, 145, 
319, 328, 345, 365; diversity, 
rationales, 88–91; mass, 144–8, 
152, 157–8; plurality, 365; plurality, 
rationales, 88–91; ‘public-
regarding’ role, 346, 348–9, 360; 
reform in 2006, 327–33; theory, 
6–7

Media Mergers (August 2006 paper), 
44

media ownership: amendments, 82; 
concentration, 2, 85–6, 89, 90, 98, 
145; cross-media ownership 
restrictions, 43–5, 59, 85–6, 88, 89, 
90; deregulation, 89, 327–9; 
dismantling the rules, 85–8; 
foreign ownership restrictions, 59, 
85–6; legislation, 86, 101–2; 
reform, evidence-based approach, 
99–102

media policy, 315–17, 317–22, 322–7; 
and the analogue nation, 376–81; 
and community broadcasting, 
364–6, 373; and copyright, 5–7; 
equitable access, 99; and the 
Howard government, 383; 
importance for influencing 
subscription television, 9; 
liberalising, 85; as a primary 

              



422 Index

focus, 8; structural analysis of the 
‘quid pro quo’, 317–22, 382; 
‘trustworthiness’ of news, 99

MediaFLO system, 33, 34
Meeting the Digital Challenge 

(March 2006 discussion paper), 
40–1

Metcalfe’s Law, 95
Microsoft, 83, 86, 93, 152–3
microwave delivery, 57, 68, 251
MMS (multimedia message service), 

31
mobile digital television, 8, 27–8, 27–

53, 48–9; channel arrangements, 
49; and media policy, 39–48, 49; 
‘official’ and ‘unofficial’, 27–8, 36, 
39, 49; platforms and players, 8, 
29–35; subscription nature of, 36; 
what’s on?, 35–9. See also digital 
television.

mobile phones, 27, 28, 29, 33, 35, 38, 
39, 41, 43, 44, 96, 113, 115, 117, 
244, 280, 291, 344, 346, 352, 354

mobility, 115–17
mobisodes, 28, 36, 37
‘molar’ technologies, 96
‘molecular’ communication 

environments, 96
Moylan, Brendan, 332
MP3, 198
MPAA (Motion Picture Association 

of America), 215–16, 217, 218, 233, 
234, 235

MSN, 83, 98
multi-channel environment, 58–65, 

282, 290, 330–1, 400; economics 
of, 65–7

Murdoch, Graham, 63
Murdoch, Lachlan, 74
Murdoch, Rupert, 54, 55, 56, 57, 62, 

70, 94, 95, 96, 304, 305, 316
Murdoch family, 62
musicians, 95–6, 140, 150
‘must-carry’ provisions, 3. See also 

cable.
MySpace, 85, 92, 94–7, 102, 136, 151, 

152, 157, 304

N
n-Gage, 37
narrowcast: channels, 40; radio, 330; 

technologies, 152
narrowcasting licence, 370; open, 

367–8, 377
narrowcasting services, 40, 367; 

open, 329
National Association of 

Broadcasters, 101–2
national interest, 382
National Party, 43. See also Liberal/

National Coalition.
NBC, 70, 115
Neighbours (television program), 59
Network Ten. See Ten Network.
New Zealand, 14, 88, 277–84, 285, 

286–7, 289, 290, 292, 293–4, 294, 
296, 297, 299, 300, 303, 304, 306, 
378

News, 97–9: online, 100; public’s 
most popular sources for, 100, 
102; thoughtful, 103; 
‘trustworthiness’ of, 99

News Corporation, 62, 73, 75–7, 83, 
85, 87, 88, 90, 91, 92–3, 94, 95–6, 
100, 102, 304, 316

newspapers: advertising in, 93; 
decline in readership, 93

NextG mobile services, 37, 38, 49
Nightingale, Virginia, 84
Nine Network, 31, 43, 72, 74, 86, 141, 

169, 170, 173, 199, 207–8, 303, 304, 
324, 330, 379

ninemsn, 86, 91, 92, 100
NITV (National Indigenous 

Television service), 378
Nokia, 29, 33

O
O’Brien, Damien, 206
OECD (Organisation for Economic 

Co-Operation and Development): 
countries, 64; data, 298

online media assets, acquiring, 91–4
Optus, 36, 37, 45, 55, 56, 68–9, 74, 76
Optus Vision, 56

              



Index 423

OptusZoo, 37
O’Regan, Tom, 321
ownership. See media ownership.

P
Packer, James, 14, 74, 87, 305, 316
Packer, Kerry, 72, 73, 305, 321, 327
Packer family, 93, 305
Papandrea, Franco, 43
Paramount, 152–3, 183
‘parody or satire’ exception, 11–12, 

167, 177–87. See also copyright law.
pay TV, 2, 9, 54–81, 86, 149, 252, 253, 

263, 280, 284, 304, 321–2, 332, 378, 
398; broadcasters, 220, 332; 
companies, 324, 331; conversion 
to digital TV of, 253; 
infrastructure, 68–9, 138; 
licensees, 331; market, 68, 69; 
monopoly structure, 76–7; and the 
multi-channel environment, 58–
65, 282, 290; operators, 9, 56, 58, 
66, 67–72, 73, 74, 76, 286, 304, 322, 
332; Optus, 76; provider, 301, 332; 
provider, satellite, 301; and 
retransmission, 249; satellite, 68, 
290, 304; sector, 289, 322; services, 
56, 67, 69, 300, 304, 331; sports 
channel C7, 72–6, 77; subscribers/
viewers, 68, 77; supply chain, 66; 
use of ‘theme-ing’, 112. See also 
subscription television.

PBL (Publishing and Broadcasting 
Limited), 72–5, 86–7, 87–8, 92, 93, 
100, 304, 316

PCs (personal computers), 201, 206, 
215, 244, 279

PDA (personal digital assistant), 37
PDRs (Personal Digital Recorders), 

108, 110–11, 113, 114, 117, 125, 
129, 199. See also PVRs.

peer-to-peer. See p2p.
Philips, Jeremy, 95
picture phoning, 96. See also mobile 

phones.
piracy: anti, 153; of broadcasts, 

protection against, 139, 140; and 

personal re-use, 12, 197–8. See 
also broadcast flag.

platforms: and audiences, 8–10, 
25–132; cross-leveraging business 
of, 86; licensing of delivery, 2; new 
distribution, 5; and pay TV 
operators and consumers, 67–9; 
as place to be, 96

playlist, 10, 108–32, 152, 343; radio, 
108, 109, 110, 127, 145, 150, 155

podcast, 99, 115, 357
p2p (peer-to-peer) networks, 29, 39, 

227
Price, Monroe, 349
Prometheus case, 101–2
Prosser, Tony, 360
public interest, 101, 103, 148–9, 158, 

318, 349, 382
public policy, 208–10, 382–3
‘public-regarding’ role, 346, 348–9, 

360
public service: broadcasters, 64; 

broadcasting, 58–9, 63; role, 84
PVRs (Personal Video Recorders), 28, 

63, 201, 292. See also PDRs.

Q
Qualcomm, 33–4

R
RACE (Research into Advanced 

Communications in Europe), 30
radio: AM and FM, 277; audience, 

289; and broadcast policy, 258; 
‘cash for comment’ scandal, 353; 
community, 370; content, 345; 
and copyright, 202; development 
during wars, 305; digital (See 
digital radio); fair use, 198, 200; 
free-to-air, 84, 100; internet news, 
99; and John Howard, 383; 
journalism, 353; journalists, 89; 
legislation, 47, 101–2, 365; licence, 
328; narrowcasting, 330; networks, 
cellular, 32; ownership, 85, 86, 87, 
90, 101; playlist (See playlist); 
receivers, mobile, 33; regional, 90; 

              



424 Index

spectrum, 7; stations, 88, 101, 343; 
subscription, 330; subscription 
code of practice, 393–4; 
transmission, 138, 318

Radiocommunications Act 1992 
(Cth), 47, 365

re-use: issues of, 4, 11–12, 196–213, 
261–2. See also copyright, 
copyright law, broadcast flag.

Reagan, Ronald, 64
realestate.com.au, 91
Recording Industry Association of 

America, 153
regional: broadcasting, 370; news, 

102; radio, 90
regulation: of advertising (See 

advertising); of broadcasting, 2, 
3–4, 6, 12, 16–17, 42–3, 145–6, 158, 
315–22 (See also children); 
content, 352; light touch, 387; of 
media and communications, 
13–17, 275–403; regulatory space, 
347; regulatory space, practical 
measures, 358–60; role of the 
state, 60. See also broadcasting 
law; copyright; copyright law, 
legislation.

Reith, Lord, 64
Rennie, Ellie, xi, 15–16, 364–85
REP (Regional Equalisation Plan), 

375
retransmission: broadcast 

policy and broadcaster rights, 
249–55

review or criticism, 167, 168–72. 
See also copyright law.

RIBS (Remote Indigenous 
Broadcasting Services), 377

Rizzo, Teresa, xi, 10, 108–32
Rome Convention, 243, 245, 246, 

251, 255
RSS (Really Simple Syndication), 97, 

99, 127
RTNDF (Radio-TV News Directors 

Foundation), 101–2
Rural Press group, 88

S
satellite, 70, 284, 301; advantages, 

63, 303; and cable stations, 61; 
channel, Aboriginal-owned, 377; 
community TV, 370; and 
competition, 69; and copyright, 
112; digital, 215, 284, 301; digital, 
broadcasting standard, 220, 224; 
digital delivery, 55, 300, 301; 
digital subscription, 225; digital 
transmission, 284, 300, 301; dish, 
62, 63, 67, 300; DVB-S 
transmission system, 280, 284; 
free-to-air broadcasts, 280, 300, 
301; as the future, 62; and 
government regulation, 77; 
infrastructure, 138, 296, 324; and 
John Malone, 62; and Murdoch, 
70; and nationwide signal 
distribution, 61; and number of 
channels, 61, 63; pay TV, 68, 290; 
pay TV operator, 304; pay TV 
provider, 301; platform, 284; 
providers, 62, 284; retransmission, 
218, 257; service, 62, 286, 287, 301, 
371; signals, decoding encrypted, 
263; stations, 62; subscription 
broadcasters, 278; switching to, 
304; technology, 60, 64, 323; 
telecommunications, 297; 
transmission, 60, 138, 302, 303

Sawyer, G., 139
SBS (Special Broadcasting Service), 

36, 37, 72, 199, 281, 285, 292, 297, 
303, 330, 366, 369, 373, 374, 377

Schlag, Pierre, 144
seek.com.au, 92, 93
services economy, 6, 7
Seven Network, 72–5, 86, 87–8, 177, 

199, 207, 303, 304, 330–1, 377
Shields, Rob, 121
Singer, Adam, 63
Singtel Optus, 74
Sky services, 36, 63, 282, 304
Slingbox, 207
SMS (Short Message Service), 31, 99, 

152, 291

              



Index 425

‘snack’ television, 41–2
social networking, 83, 92, 94–7, 153
Sony, 154; Betamax case, 4, 196; 

Walkman, 36, 126–7, 128
Soufun, 91–2
South Korea, 33
South Park (television program), 27, 

36, 37
Southern Cross Broadcasting, 87
Southern Star, 87
SPAA (Screen Producers Association 

of Australia), 198, 199
Sparks, Colin, 100
spectrum: auctioning, 295, 296, 372; 

efficiencies, 324; public, 348; 
radio, 7; scarcity, 2, 45, 58, 63, 140, 
318, 365, 367; spare, 329–30

Spicer Committee (1959), 138–9, 143
Spiegel, Lynn, 116
‘Springsteen’s Law’, 65–7
Standard Definition (SD). See digital 

television.
Starks, Michael, 297
Stokes, Kerry, 74, 75, 87
Stonier, Tom, 65
Streeter, Thomas, 249
subscription television, 1, 2, 9, 37, 

40, 49, 54–81, 76, 245, 252–3, 260, 
261, 264, 321, 326, 330, 331, 396, 
398; broadcasting service, 330; 
content, 264; industry, 254; policy, 
57, 77, 393–4; regime, 322; 
retransmitters, 253; services, 40, 
322. See also cable: television; 
Foxtel; pay TV.

Switkowski, Ziggy, 75

T
T-DMB (Terrestrial-Digital 

Multimedia Broadcast) standard, 
33

tagging, 94
TCI, 70–1, 76
TCN Channel Nine. See Nine 

Network.
telcos, 62, 68
Telecommunications Act, 68

telephony, 62, 68; video, 29–31. See 
also mobile phones. 

television: content, 2, 3, 5, 59, 66; 
content, re-use, 4, 11–12, 196–213; 
equally for everyone?, 378–9; and 
national culture, 59; portable, 32; 
as a ‘public good’, 59, 64; public 
policy and the user, 208–10; public 
service role, 84; and the role of the 
government, 58–9, 77–8, 379–81, 
382; use for public safety 
information, 14, 295. See also 
specific area of interest.

Television without Frontiers 
Directive, 353–4. See also 
Audiovisual Media Services 
Directive.

Telstra, 28, 33, 36, 37, 38, 43, 45, 46, 
49, 55, 56, 68, 69, 74, 75, 91, 92, 
147, 298–9

Telstra music-on-hold case, 147
Ten Network, 31, 72, 74, 87, 115, 141, 

143, 169, 170, 174, 199, 200, 324, 
330, 390

text messaging, 31, 96. See also 
MMS; SMS.

Thatcher, Margaret, 64
The Panel (television program), 11, 

140–1, 143, 144, 167, 169, 170, 171, 
174, 175, 178, 184, 186, 202

Thomas, Julian, xi, 15–16, 125, 
364–85, 376

3G (third-generation): handset, 35; 
mobile technologies, 28, 30–1; 
networks, 31, 32, 34, 35, 45, 49

Tiffen, Rodney, xii, 9, 54–81, 322, 344
Time Warner, 70
TiVo, 63, 108, 110, 111, 135, 207, 304
TPMs (technological protection 

measures), 209; and private 
copying, 203–6. See also copyright 
law, DRMs.

TradeMe, 88
transmedia, 155–6
TRIPS (Agreement on Trade Related 

Aspects of Intellectual Property 
Protection), 7, 178, 255

              



426 Index

truth claims, 97
Turner, Graeme, 98
Turner, Ted, 62, 70, 98
TV-Anytime, 112
24: Conspiracy (television program), 

27, 36, 37, 38
2006 World Cup, 33

U
UMTS (universal mobile 

telecommunications service), 30
United Kingdom (UK). See Britain.
United States, 2, 4, 7, 12, 13–14, 33, 

34, 58, 59, 61, 62, 63, 64, 66, 68, 69, 
70, 71, 73, 76, 85, 86, 87, 88, 89, 92, 
93, 94, 97, 98, 99, 101, 102, 110, 
115, 136, 139, 153, 157, 167, 177, 
179, 180, 181, 184, 185, 186–7, 196, 
198, 203, 204, 205, 207, 214, 215, 
216, 217–19, 220–1, 222, 224, 
226–7, 228, 231, 233, 234, 235, 236, 
243, 247–8, 250, 251, 252, 253, 254, 
255–8, 261, 262, 263–5, 277, 278, 
279, 281, 283, 284, 285, 286, 287, 
288–9, 290, 293, 294, 295–6, 296, 
299–300, 304, 306, 344, 365

Universal, 154
user: interest in interactivity, 207; 

legislation against rights of, 152; 
public policy and television, 
208–10. See also citizen; 
consumer.

V
V Cast Mobile TV, 34
VCRs (Video Cassette Recorders), 12, 

63, 114, 125, 196–7, 198, 201, 210, 
235, 284, 292

Venturelli, Shalini, 351
Verizon, 34
vertical integration, 9, 58, 69–71, 72, 

77, 145

Viacom, 71, 152
Virgin Mobile, 35
Vodafone, 34, 36, 37, 38, 45
vodcasting. See podcast.
Vogel, Harold, 61, 62

W
Walkman, 36, 126–7, 128. See also 

Sony.
WAP (Wireless Access Protocol), 31
Warner, 154
Weatherall, Kimberlee, xii, 13, 

242–74
weblogs, 43, 93, 94, 96, 99, 152, 156, 

345, 352
Wertheimer, David, 153
West Australian Newspapers 

Holdings, 87
Westlink satellite service, 371
Wikipedia, 151, 152, 157
Williams, Daryl, 149
Williams, Raymond, 10, 35, 109, 

117–24, 128
WIPO (World Intellectual Property 

Organization), 255; Internet 
Treaties (1996), 7, 230, 231, 235, 
245, 246, 255–6, 259; proposed 
Treaty on the Protection of 
Broadcasting Organizations (WBT 
or Broadcasters’ Treaty), 7, 13, 
230–3, 242, 245, 246, 247–8, 255, 
256–8, 261, 263–4

Wright, Robin, xii, 12, 196–213, 262
writers, 140, 150
Wu, Tim, 249

Y
Yahoo! Inc., 83, 86, 93, 94, 98, 100
YouTube, 10, 17, 39, 83, 94, 95, 102, 

109, 110, 113–15, 116, 117, 126, 
129, 136, 151, 152, 157, 198, 206–7, 
227

Kenyon.indd   426Kenyon.indd   426 25/9/07   6:26:22 AM25/9/07   6:26:22 AM


